Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 




X 660 . 



ELEMENTARY VIEW 



OF A 



Sttxl in (Bspxxt^, 



LAW WOEKS FOR STUDENTS. 



MR. SERJEANT STEPHEN'S NEWT COMMEX- 

TARLES ON THE LAWS OF ENGLAND, partly founded on 
Blackstone. Fifth Edition, 4 vols. 8vo, £^. 4k8., cloth. 

QUESTIONS FOR LAW STUDENTS ON THE 

FIFTH EDITION OF MR. SERJEANT STEPHEN'S NEW 
COMMENTARIES. 8vo, 10«. 6rf., cloth. 

KERR'S ACTION AT LAW. Third Edition, 12mo, 

13«., cloth. 

GOLDSMITH'S DOCTRINE AND PRACTICE OF 

EQUITY. Post 9vo, 16«., cloth. 

LEWIS'S INTRODUCTION TO CONVEYANC- 

ING. 8vo, 18*., cloth. 

LEWIS'S PRINCIPLES OF EQUITY DRAFTING. 

Post 8vo, cloth. 

LUSH'S PRACTICE OF THE COMMON LAW 

COURTS. Third Edition. By Josbph Dixon. 8vo, cloth. 

TUDOR'S LEADING CASES ON REAL PRO- 

' . PERTY CONVEYANCING, etc. Second Edition, roy. 8vo, 42»., 
cloth. 

t 

WILLIAMS'S INTRODUCTION TO PLEADING 

AND PRACTICE AT COMMON LAW. 8vo, 12«., cloth. 

FRANCILLON'S LECTURES ON ENGLISH 

LAW. 2 vols. 8vo, 8». each, cloth. 

DREWRY'S TREATISE ON THE PRINCIPLES 

OF EQUITY PLEADING. 12mo, 6s., boards. 

PEARCE'S GUIDE TO THE INNS OF COURT 

AND THE ENGLISH BAR. 8vo, 8«., cloth. 



LONDON: 
BUTTERWORTHS, 7, FLEET STREET. 



ELEMENTARY VIEW 



PROCEEDINGS 



ittit in ^fltti 



APPENDIX OP FORMS. 



SYLVESTER JOSEPH HUNTEE, B./ 



TBlttD EDITION. 



GBOBQE WOODFORD LiWBANCE, H.A., 



LONDON; 
BUTTEEWORTHS, 7, FLEET STREET, 



JOHN EDWABD TATLOB, FAIVTEB, 
LITTLE QVBSN 8TBEET| LIlTCOLir's IVV PIBLDS. 



PREFACE TO THIRD EDITION, 



Since I prepared the Secoud Edition of this \t'ork 

the Author has retired from the profession^ and left 

the work in my hands. 

A Third Edition being now called for^ I have care- 

fully prepared it, and it will, I think, be found to 

embody all the alterations in, and additions to, the 

procedure and powers of the Court of Chancery, 

which have been made since the Second Edition was 

issued. 

G. Woodford Lawrancc:. 

7, Neto Square, LincoliCa Inn, 
^Ist March, 1865. 



PREFACE TO SECOND EDITION. 



In preparing the Second Edition of this work for 
publication at the request of the Author^ I have en- 
deavoured^ while adhering as closely as possible to 
the original plan of the work^ to increase its utility^ 
by the addition of references to authorities in support 
of the text^ such authorities being either particular 
Statutes^ or Decided Cases^ or the General Consoli- 
dated Orders of the Court of Chancery. 

Recent alterations in the mode of taking evidence 
in Chancery and in other parts of Chancery pro- 
cedure^ have made it necessary to altet considerably 
some portions of the work. 

G. Woodford Lawrance. 

40, Chancery Lane^ Aprils 1862. 



ADVERTISEMENT. 



This little Book makes no pretension to the cha- 
racter of a complete treatise. It is intended merely 
to give to the Student^ on commencing bis pre- 
paration for practice in the Court of Chancery^ a 
short view of the nature of the business which wiU 
come before him in a Solicitor's Office^ or in the 
Chambers of an Equity Draftsman. 

S. J. H. 

15, Old Square^ Lincoln*s Inn^ 
June^ 1858. 
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2 INTRODUCTION. 

the defendant may be forced to answer on oath 
qaestions proposed to him by the plaintiff with refer- 
ence to the subject of the suit. The right to have 
such answers given is termed the right to Discovery^ 
as distinguished from the right to Relief^ properly so 
called^ to which it is usually subservient : it will be 
seen hereafter that the discovery is usually obtained 
at a much earlier stage of the suit than that at which 
specific relief is given. 

From the works just alluded to may be learned 
what relief and what discovery are obtainable under 
. given circumstances ; but no relief nor discovery will 
ever be obtainable unless they are asked for in proper 
form. A great body of rules exists as to the form in 
which matters are to be brought before the Court, 
which rules are partly written in Acts of Parliament 
and the General Orders of the Court, and partly not 
written in any authoritative form, but residing in the 
breasts of the Judges of the Court, in the same manner 
as the Common Law, as distinguished from the Statute 
Law, resides in the bosoms of the Judges of the three 
Courts at Westminster, and not in any authoritative 
written document : though in both cases treatises have 
been composed embodying these matters in a written, 
but unauthoritative form. These rules are divided into 
two great branches ; the rules of Pleading tell what is 
the most efficient form to adopt in shaping the written 
statements of the cases of the parties before the Court : 
the rules of Practice tell in what manner these written 
statements should be brought under the notice of the 
Court, and what steps should be taken to obtain the 
benefit of them. The standard work on the former 
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subject is Lord Redesdale's ' Treatise on the Pleadings 
in the Court of Chancery/ which has been lately 
edited with notes of points decided since the former 
edition^ by Mr. Josiah W, Smith : the latter rules, 
which were very materially altered by the legislation 
of 1852, are collected in the recent edition, by Mr. 
Headlam, of Mr. Daniell's ' Chancery Practice,' and 
in the treatise of Mr. Sidney Smith. In these books 
the reader will find a full discussion of all the matters 
treated of in the following work, together with re- 
ferences to the authorities bearing on the subjects 
In the last edition of Mr. Ayckbourn's treatise Are 
given short statements of the old practice on various 
points, together with the exact words of the statutes 
and Orders of 1852, by which it has been altered : 
this book is thus rendered a convenient book of refer* 
ence in practice. 

We have said that the law of the Court is contained 
partly in written statutes and orders, and partly in the 
unwritten knowledge of the Judges. When any point 
arises on which both statutes and orders are silent, 
the Judge declares what always has been the practice 
of the Court on the point : sometimes he declines to 
do so until he has learned what is the opinion of un« 
prejudiced persons who are most conversant with the 
matter in question, such as the officers of the Court 
to whose department it belongs; this is ascertained 
by sending a question to the office, to which an answer 
is returned in the shape of a certificate signed by the 
officers : or, if there be a difierence of opinion^ more 
than one certificate will be returned* This certificate 
has no binding authority, though of course it will 

b2 



4 INTRODUCTION. 

hav6 weight with the JuAg^, by whose own opinion 
the practice is determined. 

Parliament^ in the exercise of its supreme power^ 
from time to time passes statutes regulating the prac- 
tice of the Court, and sometimes these statutes em- 
power the Judges to make Qeneral Orders, filling up 
details left undetermined by the statute. Besides 
these orders made in pursuance of a statute, the 
Judges have a power of making general orders to 
regulate any points which have hitherto been left un- 
touched, or to alter any prior general orders, but of 
course without abrogating any part of a statute. The 
Judges have a discretionary power of relaxing these 
general orders in any particular case where the strict 
observance of them would work injustice. It may be 
observed that, in Hilary Term, 1860, all the general 
orders previously made were abrogated (with a few 
exceptions) and a series of new orders made (known 
as the Consolidated Orders), to which are appended 
schedules of forms of various Chancery proceedings. 
Many of the new orders are in fact repetitions, some- 
times without variation, sometimes with alight varia- 
tion, of the old orders, but the consolidators wisely 
avoided any questions which might arise (as has been 
frequently the case with Acts of Parliament) as to 
whether an order had been virtually or impliedly re- 
pealed, by first repealing and then reviving. Several 
new orders have been made since Hilary Term, 1860. 

The business of the Court is carried on by Judges, 
at present seven in number, and various officers, who 
are principally occupied with merely ministerial, and 
not judicial functions. 
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The Judges are the Lord High Chancellori the 
Master of the BoUs^ the Lords Justices of the Court 
of appeal in Chancery^ and the Vice-chancellors. 

The Lord Chancellor is one of the few great ofiScers 
of early times whose duties are not now executed by 
a commission. The ofSce is held during the pleasure 
of the Crown^ and is conferred by the delivery of the 
Great Seal : this was the seal by which alone in early 
times all royal writs and patents were authenticated^ 
and it naturally followed that the Keeper of the Seal 
would not affix it to any document, till satisfied of the 
propriety of doing so. Every action at law had to be 
commenced by an original writ out of the Chancery, 
sealed with the Great Seal : this writ varied in form 
according to the circumstances of the case, and the 
power of framing new forms as occasion might require 
was in the thirteenth year of Edward I. given to the 
Clerks in Chancery by the Statute of Westminster the 
Second. But cases frequently occurred in which no 
original writ could be framed, so as to raise an action 
leading to a judgment which would do complete right : 
although the defendant's conduct was ^'contrary to 
equity and good conscience,'^ yet the complainant was 
" wholly without remedy at the Common Law.'* It 
seems that the evil of this was first felt to be pressing 
in the case of feoffments to uses, where it is well 
known that before the passing of the Statute of Uses 
in 1536, the feoffee was absolute owner of the land at 
law, although he could not in conscience refuse ta 
carry out the intention of the feoffor. The cestui que 
use finding that he could get no assistance against his 
feoffee from any of the original writs which the Clerks 
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in Cbanoerjr famished to him, frequently petitioned 
the Chancellor himself to give redress. This the 
Chancellors began to do abont the time of Richard II., 
by summoning the feoffees before them, and after 
due inyestigation of the case, by ordering the doing of 
what appeared to be right. Moreover the Chancellors 
of those times were generally civilians, to whom it 
seemed that the readiest mode of ascertaining the 
facts of the case was to ask the accused person what 
he knew. Thus, we see how, by the agency of a writ 
called a Subpoena, calling on the defendant to appear 
and answer, the complainant wajs enabled to get the 
Belief and Discovery which, as has been said, consti- 
tute the two branches of the assistance rendered by 
Courts of Equity. It will be readily understood that 
the account above given of the origin of the Equitable 
Jurisdiction of the Court is extremely ir.ipcrfect. 

Besides his jurisdiction as head of the Court of 
Chancery, the person to whom the custody of the 
Great Seal is entrusted has various other duties and 
powers, with which we are not at present concerned. 
Sometimes this ofiScer has not the title of Lord Chan« 
cellor, but only that of Lord Keeper ; and sometimes 
the Seal is put in Commission, that is to say, is en- 
trusted to two or more persons, who are usually se- 
lected from among the Judges of the Courts of Com- 
mon Law or Equity. 

The Master of the Bolls was originally nothing more 
than the keeper of the records in Chancery, and great 
obscurity hangs over his acquisition of judicial power : 
he is now a judge, having jurisdiction over the same 
matters as the Lord Chancellor in his capacity of head 
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of the Court of Chancery. According to modern 
practice^ all applications to the Court are referred in 
the first instance to the Master of the Bolls or one o 
the Vice-Chancellors^ and nothing comes before the 
Lord Chancellor except by way of appeal from the first 
decision, which appeal is sometimes heard by the 
Lord Chancellor alone, sometimes by the Lords Jus- 
tices alone, and sometimes by the Lord Chancellor 
and Lords Justices sitting together. Of coarse, 
however, none of the inferior Judges can entertain 
applications, over which (as in lunacy and patent 
caaies) the Lord Chancellor has original jurisdiction. 
Thus, if a patent has been sealed by the Lord Chan- 
cellor, and enrolled in Chancery, any one who wishes 
to obtain the repeal of the grant of the Patent, must 
apply to the Lord Chancellor for a writ of scire facias ; 
which issues out of what is called the ^' common law 
side*' of the Court of Chancery.* 

The Lords Justices, who are two in number, were 
first appointed under an Act of Parliament passed 
in 1851 : t they have no original jurisdiction in Equity^ 
but form, as just stated, a Court of Appeal: they 
have also jurisdiction in Lunacy and Bankruptcy, with 
which we are not now concerned. 

The Vice-Chancellors have been appointed from 
time to time under different statutes: one was ap- 
pointed in 1811, and two more, on the abolition of 
the equitable jurisdiction of the Court of Exchequer 
in 1842 : since that time the number has fluctuated, 

* See 12 & 13 Yict. c. 109, regulating the practice of this side of 
the Court.. 
t 14 & 15 Yict. 0. 83. 
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bat 18 at present three. They and the Master of the 
Rolls have co-ordinate jurisdiction in the first instance 
over all matters of Equity, subject to the revision of 
the Court of Appeal. From the decision of any of 
these Judges in Chancery^ an appeal lies to the House 
of Lords. 

The principal officers of the Court to whom our 
attention must be directed are the four Clerks of 
Records and Writs, the two Examiners, the Regis- 
trars, the threeChief Clerks to the Master of the Rolls,* 
and the two to each of the Vice-Chancellors, and the 
six Taxing Masters. The duties belonging to these 
officers respectively cannot be conveniently stated here, 
but will be found in the ensuing pages. 

Though it is competent for any person to prosecute 
or defend a suit in Equity on his own behalf, yet it 
is usual to make use of agents for the purpose; the 
only persons allowed to practise as such agents are 
those who have been admitted by the Master of the 
Rolls to be Solicitors of the Court, after having 
passed through the same course of training and ex- 
amination as attorneys-at-law are obliged to undergo ; 
in fact, it seldom happens that any person is admitted 
a solicitor without having previously been admitted 
an attorney. 

Solicitors are allowed to represent their clients in 
almost all parts of a suit, except those where a per- 
sonal appearance in Court before the Judge is required 
from the party or his agent : here solicitors are, as a 

* By the 27 & 28 Yict. c. 15, an additional Chief Clerk was ap- 
pointed to the Master of the Bolls, so that he has now three Chief 
Clerks. 
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rale^ excluded : the parties may appear in person^ but 
if they use agents^ these agents must be Barristers^ or 
persons who have been called to the Bar by one of the 
four Inns of Court ; and^ by the etiquette of the pro- 
fession^ these barristers cannot act except on instruc* 
tions given to them by solicitors. Besides thus re« 
presenting the parties in Courts barristers give advice 
on the conduct of suits^ and this advice cannot be 
obtained without the intervention of a solicitor. 

Though we thus see that it is in theory possible for 
a party to conduct his own suit in person, yet prac- 
tically this can hardly be done. We shall therefore 
throughout this work suppose the parties to be repre- 
sented by solicitors, and shall frequently speak of the 
plaintiff or of the defendant, meaning their respective 
solicitors ; this avoids the wearisome repetition of the 
same word, while the context or the form of expres- 
sion will sufficiently indicate those few cases where the 
party himself, and not his solicitor, is spoken of. 



In the preceding slight sketch of the origin of the 
equitable jurisdiction of the Court of Chancery, we 
said that a petition embodying the cause of complaint 
was presented to the Chancellor : this petition is called 
a bill ; and the filing of a bill is still the regular and 
most formal manner of commencing proceedings in 
Chancery ; when this has been done, an answer may 
be obtained, giving the necessary discovery ; and then 
a decree is made, giving the relief to which the plain- 
tiff has shown a title. A proceeding commenced by bill 
is termed a Suit, and the Course of a Suit up to De- 

b3 



10 INTRODUCTION. 

cree will form the subject of our First Part. The 
Decree is by no means in general the end of the suit^ 
but after that point the proceedings assume a character 
very different from what they had before : moreover, 
there is often occasion in the course of a suit to adopt 
measures which cannot be considered as forming part 
of the ordinary course : these will be treated of in the 
Second Part. The assistance of the Court can also 
be had in some particular cases, without any bill filed : 
the proceedings in these cases, which are mostly taken 
under statutes, will be considered in our Third Part. 
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PART I. 



THE EEGULAJt COURSE OF A SUIT UP TO DECREE. 

We have seen that in a Suit^ the first thing to be 
done is to file a Bill : this Bill is a statement of the 
plaintiffs case put into a proper form^ which will be 
described in the First Chapter. The Second Chapter 
will explain how this bill is filed^ and served on the 
defendant^ after which the defendant appears^ or sub- 
mits to the jurisdiction of the Court : the plaintiff may 
then serve him with interrogatories or questions^ by 
the answers to which the required discovery will be 
given. The Third Chapter will explain the courses 
open to the defendant to resist the plaintiff's claim to 
discovery, and also the form of the Answer in whichj 
if compelled^ he gives it. The steps to be taken by 
the plaintiff after an answer has been put in^ with the 
view of obtaining the Decree of the Court, will be the 
subject of the fourth Chapter, while the Fifth will 
treat of the mode of taking evidence as to the facts 
in dispute. In the sixth, the hearing of the cause will 
be described ; and also the nature and form of the 
Decree, the obtaining of which is the last step with 
which we are concerned in the present Part* 
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CHAPTER I. 

, THE BILL, ITS NATURE AND FORM. 

We learn^ from Lord Bedesdale's Treatise, that " A 
suit to the extraordinary jurisdiction of the Court of 
Chancery, on behalf of a subject merely, is commenced 
by preferring a bill in the nature of a petition to the 
Lord Chancellor. But if the suit is instituted on be- 
half of the Crown, or of those who partake of its pre- 
rogative or whose rights are under its particular pro- 
tection, as the objects of a private charity, the matter 
of complaint is offered to the Court, by way of infor- 
mation, by the Attorney-General or other the proper 
oflSeer, and not by way of petition." Between bills and 
informations there is so little difference, that we shall 
speak of the former only, pointing out from time to 
time the peculiarities of the latter. 

The bill is generally, if not invariably, prepared by 
counsel, . who for this purpose is furnished with such 
papers as are necessary. We now refer the reader to 
the specimens of bills which will be found in the Ap- 
pendix, No. I., and will then proceed to describe the 
various parts of which they consist, making such ob- 
servations as seem necessary for explaining the use of 
each part. 

These parts appear, to be four in number : the Title, 
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the Address^ the Statement^ and the Prayer. Some 
of these will be found to include subordinate divisions. 

The title consists of the name of the Court, '' In 
Chancery/' and of the branch of the Court to which 
the suit is attached (which is selected by the plaintiff 
at his pleasure)^ together with the names of the parties 
to the suit. 

We do not intend to state here the rules governing 
the selection of proper parties to a suit, which in spite 
of great simplifications introduced by the Jurisdiction 
Act of 1852, are still sometimes the subject of com- 
plicated considerations. In general, we may say that 
(subject to certain statutory exceptions) all persons 
interested in the subject-matter of a suit tviih respect 
to its object are necessary parties to the suit. Some- 
times, when there is a class of persons all having the 
same interest, and the class consists of so large a 
number of individuals, that they could not all be 
made parties without extreme inconvenience, it is al- 
lowed to name one or more of the class to represent 
the rest : and this may be done whether these persons 
appear as plaintiffs or defendants. The most common 
case is where a suit for the administration of the estate 
of a deceased person is brought by one creditor " on 
behalf of himself and all the other creditors of" the 
deceased : in this case the suit is termed a Creditor's 
Suit. 

It is clear that in such a case all the persons on 
whose behalf the suit is brought have the same inter- 
est, it being the object of them all alike to make out 
the estate of the deceased to be as large as possible : 
and care must always be taken that no persons are 
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joined as plaintiffs between whom there is any opposi- 
tion of interest, and especially that no person be in- 
cluded among the plaintiffs who is also named as a 
defendant. Thus we may suppose a bill brought by a 
shareholder to wind up the affairs of a joint>stock 
company, and to make the directors responsible for 
alleged frauds, and that several of the shareholders 
have released the directors from all claims on account 
of the conduct impeached. To this bill all the share- 
holders would be proper parties, but if they are very 
numerous they need not all be named, and clearly 
none could properly be named as plaintiffs except those 
who had refused to execute the release : the bill would 
therefore be brought by A. B. on behalf of himself 
and all other shareholders in the company except such 
as are named as defendants thereto, and except all 
others who have executed a certain deed of release 
hereinafter mentioned, dated, etc., and to this bill the 
defendants would be the directors, and one or more of 
the releasing shareholders. It is not usual to mention 
that persons are made defendants as representatives 
of a larger class. 

No general rule can be given as to the cases in 
which such representation will be allowed, the Court 
considering, on the circumstances of each case, whe- 
ther substantially the interests of the class are secure : 
the persons who would have been necessary parties to 
the suit under the old practice, are served with no- 
tice of the decree, and may obtain an order of course 
to appear and take part in the proceedings subse- 
quent to the decree. The enactments on this head 
will be found in 15 & 16 Vict. c. 86, s. 42, which Act 
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bears the title of^ '' An Act to amend the practice and 
course of proceeding in the High Court of Chancery/' 
and is the basis of all the modem improvements on 
the subject. Hereafter it will be shortly referred to 
as '' The Jurisdiction Act/' 

It will be shown hereafter in what manner the de- 
fendant can raise the objection that the parties to the 
suit are not properly chosen. 

When the suit is commenced by information instead 
of by bill^ the plaintiff is the Attorney-General for the 
time being : and if the information is brought to en- 
force a private right, it is usual to name some person 
at whose " relation'' the Attorney-General acts : such 
jielator is responsible for the conduct of the suit and 
for the costs^ in the same manner as an ordinary plain- 
tiff. 

We must next consider the address by the plaintiff 
to the Lord Chancellor, of which the form will be 
found in the Appendix : on every change in the cus- 
tody of the Great Seal, notice is given of the title by 
which the new holder is to be addressed. When a 
Peer is plaintiff, the word " humbly" is omitted, and 
in an information, '^informing" is substituted for 
*' humbly complaining." 

It will be seen that the address contains the resi- 
dence and description of the plaintiff: if this be 
omitted, or given falsely, or show that the plaintiff 
resides out of the jurisdiction of the Court, it may be 
a ground for staying all proceedings in the suit until 
security shall have been given for the costs. More 
is said on this subject at the end of our chapter on 
Costs. 
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The statement of the plaintiff's case next follows^ 
and consists mainly of a history of the matter with 
respect to which the assistance of the Court is asked : 
this should contain an allegation of every fact on 
which the plaintiff relies^ so as to give fair warning to 
the defendants of the case which they are required to 
meet : for the plaintiff will not be allowed to inquire 
after by his interrogatories, nor to prove at the hear, 
ing anything which does not tend to support an alle- 
gation in his bill. 

In addition to this history of the matter, which 
corresponds to the stating part of the bill mentioned 
in Mitford's ' Pleadings ' and other old books, the 
statement often contains charges and pretences. 
Charges consist of allegations which the plaintiff does 
not know to be true^ or at any rate is not able to 
prove ; but which he suspects to be true, and as to 
which he wishes to have the answer of the defendant. 
Charges are also used in stating, as a conclusion of 
law, the relief to which the plaintiff thinks himself en« 
titled. Pretences are used when some defence is anti- 
cipated as likely to be set up, and it is wished to ne- 
gative it at once. Specimens both of charges and 
pretences will be found in the precedents of the bills 
referred to : they are never necessary, though often 
convenient. 

The last paragraph of a bill used to be almost al- 
ways and still is sometimes a charge that the defen- 
dant has in his possession or power, some books and 
papers relating to the matter in question : this charge 
enables the plaintiff to ask whether the fact be not so, 
and if the answer admit the fact, the plaintiff can at 
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oiice obtain the production of the documents/ which 
may be of the greatest service to him. The plaintiff 
is not obliged^ however^ to insert this charge in the 
bill; bnt may interros^ate the defendant; as to the 
documents in his possession^ even though there he no 
such charge.* And now the plaintiff very fre- 
quently (without interrogating as to documents) ob- 
tains an order by summons at the Judges' Chambers 
that the defendant make an affidavit^ stating what 
documents he has in his possession^ and that he pro- 
duce the same. (See Seton on Decrees, 1040.) 

Lastly, we come to the Prayer. This asks for the 
jrelief to which the plaintiff conceives that the case 
stated in his bill entitles him, and concludes with a 
prayer for general relief, under which any relief may 
be given to which a title is made out at the hearing : 
it is not, however, well to trust to this, but the specific 
relief sought should be expressly prayed, and this may 
«ven be done in the alternative, so that if the Court 
should not think that the case made out justifies the 
relief first asked for, yet the plaintiff may have some 
other to which he is entitled. 

As to the nature of the relief prayed for by bills, it 
is almost infinitely various. The pleader should in 
each case consider what decree he hopes to obtain at 
the hearing, and put this into the form of a prayer : 
the species of relief mostly usually sought are declara- 
tions of right, references for accounts, inquiries, and 
the like, and the issuing of particular writs, as of in- 
junction, ne exeat y etc.; moreover if the plaintiff 
thinks that he is entitled to ask it, he should expressly 

• Perry v, Turpin, 1 Kay, App. 49. 
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pray that the defendant may pay all the costs of the 
suit^ and it is usual to insert a prayer that all proper 
steps may be taken for carrying out in detail the ob- 
jects sought. More will be learned as to the nature 
of prayers^ by consulting what will be said on decrees 
in a future chapter. 

The signature of the counsel who drew the bill fol- 
lows the prayer. Without such signature no bill can 
be filed : and it is understood that it is to be regarded 
as a security that^ judging from the written instruc- 
tions laid before the counsel of the case of the defend- 
ant as well as of the plaintiff^ there appeared to him at 
the time of framing the bill to be good ground of suit. 
Mitf. PL 48 (a) . The bill concludes with the names of 
the defendants^ and the name and address of the soli- 
citor by whom it is filed : this address must be within 
three miles of the Record and Writ Clerks' Office in 
Chancery Lane^ or else a place must be named within 
that distance, called an address for service, at which 
notices and other proceedings in the suit may be left* 
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CHAPTER II, 

SERVICE OF THE BILL AND CONSEQUENT 

PROCEEDINGS. 

After the bill has been prepared it must be printed 
and filed^ and copies served upon the defendants : the 
defendants must appear^ and the plaintiff may then 
file and serve interrogatories for the examination of 
the defendant. This chapter^ therefore, divides itself 
into three sections. 

Section 1. 

Service of the Bill. 

When the bill has been prepared by counsel, as ex- 
plained in the last chapter, the next step is to have it 
printed. But whenever a bill prays a writ of injunc- 
tion, or ne exeat, or is filed for the purpose, either 
solely or amongst other things, of making an infant a 
Ward of Court, a written copy may be filed : in these 
eases, a printed copy must be filed within fourteen 
days, or otherwise the written copy will be taken off 
the file, and the suit must be recommenced. No costs 
will be allowed in respect of a written bill, without the 
special directions of the Court : and when a bill is 
taken off the file for default in filing a printed copy, 
the defendant is entitled to have his costs taxed and 
paid immediately. 



20 8EBVICB OF THE BILL^ 

A copy of the biU^ printed or written aa the case 
may be^ is interleaved and taken to the Office of the 
Clerks of Records and Writs, by the proper one of 
whom it will be filed, and will thus form the com- 
mencement of the record of the suit. The Clerks 
of Records and Writs are four in number, and busi- 
ness is distributed among them according to the 
initial letter of the surname of the first plaintiflP in 
the suit : one undertake sthe filing of the bill, and of all 
subsequent proceedings in suits, where the surname of 
the first plaintifif begins with any of the letters A, B, 
C, or D : the letters from E to K belong to the second 
clerk ; those from L to Q to the third, while the fourth 
takes the remainder of the alphabet. 

As soon as the bill is filed, the. Record And Writ 
Clerk will stamp any number of copies presented to 
him for that purpose, with a seal denoting the date of 
filing, and will mark them with a '^ reference to the 
record,^' consisting of the year in which the filing 
takes place, the initial letter of the first plaintiff's 
surname, and a number denoting the place of this 
suit among those filed in the same year, and having 
the same initial letter : thus, if on any day of the year 
1858 there have been during that year twenty-five 
bills filed having A for the first letter of the surname 
of the first plaintiff, and another is brought to the 
office having the same initial, the reference to the 
record for this one will be 1858 A. 26. This reference 
to the record is indorsed on all proceedings filed in 
the cause. 

So far the defendants may be ignorant that any suit 
is in contemplation ; the next step is to apprise them 
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of its existence. This is done by delivering to eacli 
of them a copy of the bill bearing the seal mentioned 
as proving the fact that a copy has been filed^ and 
also having indorsed on it^ either in writing or in 
prints a writ or letter from the Queen to the defendant^ 
commanding him within a limited time to appear to 
the bill : this writ is in the form given in the Ap- 
pendix No. II. 

When it is found impossible to effect personal ser- 
vice on a defendant^ but some other mode can be 
suggested of securing that the filing of the bill may 
come to his knowledge^ the Court will sometimes 
allow of what is called *' substituted service," or ser- 
vice upon such person or in such manner as will 
secure this object.* Thus, when a person keeps out of 
the way after having commenced an action at law 
against another, and the defendant at law asks the 
assistance of the Court of Chancery with respect to 
the subject of the action^ substituted service will gene- 
rally be ordered on the attorney of the plaintiff at law. 

Each defendant may require from the plaintiff any 
number, not exceeding ten, of printed copies of the 
bill, on paying for them at the rate of one half-penny 
the folio. We may here remark that the length of 
proceedings in Chancery is now counted at the shorter 
rate of seventy-two words to the folio, instead of 
ninety, which was the rate in use until the Order of 
the 2nd June, 1854. In the amendment of bills, 
however, the practice of the Record and Writ Clerks* 
Office is to reckon ninety words to a folio. 

* See 10th Cons. Ord. rule 2. 
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the signature of counsel^ and a note stating which in- 
terrogatories each defendant is required to answer. 

It is not compulsory upon the plaintiff to file any 
interrogatories at all ; and in fact it frequently hap- 
pens that none are filed : of course, then no discovery 
can be had. And even when discovery is required 
from some of the defendants, there may be others 
from whom none is sought ; and in every case it is in 
the discretion of the plaintiff what questions he shall 
put to each defendant : this discretion is exercised by 
the note placed by the plaintiff's counsel at the foot 
of the draft interrogatories. 

When drawn and settled, the interrogatories are en- 
grossed on parchment, and the engrossment is taken 
to the Clerk of Records and Writs for the proper divi- 
sion, by whom it is filed : this must be done within 
eight days from the time limited for the appearance 
of the defendant, or sixteen days from the date of the 
service of the bill upon him. 

When the interrogatories have been filed, and the 
defendants have appeared, the plaintiff's solicitor makes 
a copy of such of the interrogatories as each defendant 
is required to answer, and takes it to the office : it is 
there compai^ed with the engrossment, and, if found 
correct, is sealed by the clerk, to indicate that it has 
been so examined ; and then it is served on the de- 
fendant's solicitor, or on the defendant himself, sup- 
posing him to have appeared in person. 
• After serving any document on the opposite party, 
it is well for the person who effects such service at 
once to make a memorandum of the time and place^ 
in order that he may be able to swear to the fact, in 
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ease it should^ at any subsequent stage of the suit^ be- 
come requisite to do so. At common law, it is or- 
dered that such a memorandum should be at once 
made on the writ, after service has been effected by 
showing the original and delivering a copy. 
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CHAPTER III. 

THE DEFENCE. 

Wb now come to the consideration of the steps which 
must be adopted by the defendant for the purpose of 
resisting the plaintiff's demand. These will vary ac- 
cording to the nature and extent of the defence which 
it is intended to set up : if the defendant think that 
the case stated on the bill is not such as to entitle the 
plaintiff to any assistance from the Courts the form of 
defence is termed a demurrer : if the defendant can 
allege new matter which^ when taken in conjunction 
with what is stated on the bill^ shows that the plain- 
tiff is not so entitled^ the defence is termed a plea : 
when the defendant feels that he cannot resist giving 
the discovery required^ he gives it by an answer, 
which^ when the defendant disclaims all interest in 
the matters in question^ is termed a disclaimer. An 
answer may also contain a statement of such new 
facts as the defendant thinks favourable to his case. 

After having answered the interrogatories, if any, 
the defendant may himself file interrogatories for the 
examination of the plaintiff, to which the plaintiff 
will be compelled to put in an answer. This chap- 
ter therefore will contain four sections : the first, on 
Demurrers; the second, on Pleas; the third, on 
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Answers and Disclaimers ; and fourth^ on interrogating 
the Plaintiff. 

Section I. 

On Demurrers. 

We have already said that the plaintiff should state 
on his bill every fact on which he relies as giving him 
a title to the relief prayed^ and that nothing can be 
proved on his behalf at the hearing which is not stated 
on the bill : it is clear therefore that^ if the statem^its 
are not such as to entitle the plaintiff to the relief 
sought^ even supposing them to be fully praved and 
nothing to be proved in opposition^ the plaintiff will 
not be able to get any relief at the hearing. More- 
over, since the right to have answers to the interro- 
gatories is merely subsidiary to the right to relief^ 
when this fails the right to discovery fails also: hence 
in case such a bill be filed, the plaintiff can get no- 
thing by it, and the interest of all parties requires 
that the suit should be put an end to as soon as pos- 
sible. 

If therefore the defendant thinks that the bill is 
such as above described, he is at liberty to take the 
objection at once, and thus save the expense and 
trouble of further proceedings: the mode of taking 
the objection is by putting in a demurrer. 

The word demurrer is derived through the Norman 
French, from the Latin demorari, and signifies a stop- 
page in pleading. At common law, a demurrer is 
the assertion by one of the litigant parties that the 
last pleading of his adversary is not sufficient in law : 
thus^ if a defendant demur, instead of putting in a 

c2 
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plea^ he alleges that the declaration does not disclose 
any ground of action ; and if the plaintiff demur^ in« 
stead of reply ing^ he alleges that the plea does not 
disclose any sufScient answer to the declaration : in 
each case the demurrer admits the truth of the facts 
alleged^ hut disputes their sufSciency. 

Now^ in considering a bill in Chancery as analo- 
gous to a declaration at Law, we must remember that 
the former has two objects, relief and discovery : and 
the primary object of a demurrer is to resist the giv- 
ing the discovery, which, as we have already said, is 
usually done by alleging that the plaintiff has not 
shown any right to relief, to which that to discovery 
is usually subsidiary. Cases however are not want- 
ing in which a demurrer will protect the defendant 
from giving the discovery, although the bill shows a 
title to relief. A demurrer in Chancery will therefore 
be seen to be exactly analogous to a demurrer to a 
declaration at Law. In both cases, if the demurrer 
be held sufficient when argued^ there is an end to the 
suit : if held insufficient, the plaintiff at Law has 
judgment, unless the defendant have put in pleas, in 
which case the pleas are proceeded upon as if no de- 
murrer had been put in. In Chancery, we shall see 
hereafter that if a demurrer be overruled on argu- 
ment, the defendant must resort to some other de- 
fence. 

In Mitfgrd's ' Pleading,* and many other books, is 
given a classification of the grounds on which bills 
praying relief may be demurrable, which grounds are 
reduced to nine classes : they are as follows : — (1) that 
the subject of the suit is not within the jurisdiction 
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of a Court of Equity ; (2) that some other Court of 
Equity has the proper jurisdiction ; (3) that the plain- 
tiff is not entitled to sue by reason of some personal 
disability ; (4) that he has no interest in the subject^ 
or no title to institute a suit concerning it ; (5) that 
he has no right to call on the defendant concerning 
the subject of the suit ; (6) that the defendant has not 
that interest in the subject which can make him liable 
to the claims of the plaintiff; (7) that for some reason 
founded on the substance of the case the plaintiff is 
not entitled to the relief he prays ; to these may be 
added (8) the deficiency of the bill to answer the pur- 
poses of complete justice, and (9) the impropriety of 
confounding distinct subjects in the same bill^ or of 
unnecessarily multiplying suits. 

Of these, the first is called a Demurrer for want of 
Equity ; the eighth, for want of Parties ; and the first 
branch of the ninth, for Multifariousness : the rest 
have no distinct names. Of the three just mentioned, 
which are those most commonly met with, the nature 
sufficiently appears from their name and description : 
as to the rest, we must refer to Mitford or the other 
works on pleading. 

The forms of Demurrer for want of Equity, want 
of Parties, and Multifariousness^ will be found in the 
Appendix, No. V, 

The title to a demurrer, as the reader will have ob- 
served, gives the name of the Court and of the parties 
to the suit, and also the name of the document which 
follows : the demurrer itself then commences by a pro- 
testation of the falsehood of the statements of the bill, 
which is intended to prevent the defendant being 
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concluded by the admission which^ by demurring, h^ 
makes^ argumenti gratia, of the truth of the state- 
ments of the bill : by it the defendant reserves to 
himself the right of denying these statements in any 
other proceeding, or in the same suit in case the de- 
murrer be adjudged insufficient. A cause of demurrer 
is then stated, together with a general allegation of the 
existence of other grounds on which the bill is de- 
murrable, after which the defendant prays to be dis- 
missed out of the Court, having been paid his costs, 
and without making answer to the bill. 

When a demurrer comes on for hearing, the de- 
fendant may raise any objection to the bill which could 
have been taken by demurrer, although that objection 
be not specifically pointed out : this is called demur- 
ring ore tentMy but the negligence of the defendant in 
omitting to call the attention of the pluiutiff to the 
defect in his bill at the proper time will generally be 
punished in the disposal of the costs of the suit. [See 
14th Cons. Ord. r. 1.] 

A demurrer is usually drawn and must be signed 
by counsel : it is engrossed on p afghme nt, and filed / 
with the proper Clerk of Records and Writs; and 
notice of the filing must on the same day be given to 
the plaintiff's solicitor. 

A defendant may demur alone to any bill at any 
time within twelve days after his appearance thereto. 
If, however^ he wish to demur to a part only of the 
bill, and to plead to or answer the remainder^ he has 
(if an answer have been required from him) twenty- 
eight days firom the service of the interrogatories upon 
him or his solicitor^ within which he may so demur^ 
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{dead, or answer^ not demarriug alone; and (if no 
answer have been required from him) he may put in 
such demurrer^ plea^ or answer (not demurring alone) , 
at any time within fourteen days after the expiration 
of the time within which he might have been served 
with the interrogatories, had there been any, that is 
to say^ at any time within thirty days after the service 
of the copy of the bill upon him. The time for plead- 
ing to or answering the whole bill is the same as 
above. 

On receiving hotice that a demurrer has been filed, > 
the plaintiff's solicitor should procure a copy from the 
Record and Writ Office, and lay it, together with a 
copy of the bill, before his counsel, who will consider 
whether the bill is really open to the objection taken 
by the defendant. If so, he will amend the bill, 
which' the plaintiff is at liberty to do on paying to 
the defendant twenty shillings for his costs: more 
will be said in the next chapter on the amendment of 
bills. But if the plaintiff consider that the demurrer 
is groundless, he must proceed to set it down, in order 
to take the judgment of the Court on the point : this 
must be done^ if the demurrer be to the whole bill, 
within twelve days after it has been filed, as otherwise 
the plaintiff, unless within such twelve days he have 
served an order for leave to amend his bill, will be 
held to have submitted to the demurrer, and the de- 
fendant will be entitled to his costs. If, however, the 
demurrer be to part only of the bill, the plaintiff may 
set the demurrer down for argument at any time 
within three weeks from the filing thereof, or he will, 
in like manner, be held to have submitted to the de- 
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mnrrer^ unless within sncfa three weeks he have served 
an order for leave to amend his bill. The defendant 
may^ if he please^ set down the demnrrer. 

In order to procure the setting down of the de- 
murrer, a petition is presented, on which an Order of 
Course will be granted, and the registrar in attend- 
ance will thereupon set down the demurrer. As to 
what is meant by an Order of Course, see the third 
section of the fifth chapter of our Second Part. 

By setting down is meant that the name of the 
cause m entered at the bottom of a list kept in the 
Registrar's Office of the matters ready to come on 
before each branch of the Court ; in this list, opposite 
to the name of each cause is marked the stage at 
which it is about to come on for hearing. A certain 
number of causes, usually twelve, are taken from the 
top of this list, and entered in the paper of matters to 
come on before the Court each day : but in the case of 
a demurrer, the Court will often grant an application 
that the cause may be advanced, that is, placed at or 
near to the top of the list, so that it may come on for 
hearing very soon : this is done, because demurrers 
may be put in merely for the sake of gaining time, 
and putting off the evil day of answering the interro- 
gatories. Notice of the setting down is given to the 
other party by service of a copy of the order for that 
purpose. 

When the demurrer has been set down, both sides 
instruct their counsel to appear upon the ai^ument ; 
the briefs consist of a copy of the bill and of the de- 
murrer, and copies of the same papers must be sup- 
plied for the use of the Judge. No other documents 
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ai'e necessary^ for the demurrer merely demands the 
judgment of the Court whether the allegations of the 
bill support the plaintiff's claim to relief: and on this 
question^ clearly^ no extraneous matter can have any 
bearing. 

When the day of hearing arrives, the cause is 
called on in its turn, and the counsel for the defendant 
urge their objections to the bill, usually reading 
through the whole of it : the plaintiff's counsel support 
it, and one of the counsel for the defendant replies. 
It has already been observed that use may be made 
^f any objection appearing on the bill, although not 
expressed in the demurrer, but in all the argument, 
the allegations of fact contained in the bill are ad- 
mitted as incontrovertible. This rule, however, is 
confined to allegations of fact, and does not extend to 
conclusions of law, which may for the sake of per- 
spicuity be stated in the bill. Thus, if the bill is 
brought by a plaintiff in the character of personal 
representative to A., and state that A. died intestate, 
that letters of administration were granted to B., who 
by will appointed C, the plaintiff, his executor ; that 
B, died, and his will was proved by C, " who there- 
upon became, and now is, the sole legal personal re^ 
presentative of the said '^ A. ; here the bill would be 
demurrable, for want of showing that C. represents A., 
although an allegation be contained in it that C. now 
is the representative : this allegation, being a mere 
conclusion of law, not following from the facts stated, 
is not admitted by the demurrer : and the plaintiff 
is not at liberty to bring any evidence before the 
Court to prove the truth of the allegation, for instance^ 

c8 
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that letters of administration de bonis non to A. had 
been granted to C. : this fact^ if true^ should have 
been stated in the bill. It is also settled that the de^ 
fendant does not^ by demurring to the bill^ admit the 
truth of charges of fraud contained therein.*^ 

After hearing counsel^ the Judge will either over- 
rule the demurrer or will allow it^ with or without 
leave to amend. In the last case, if the demurrer be 
to the whole bill^ the suit is at an end^ and^ in the 
absence of an order to the contrary^ the plaintiff must 
at once pay to the defendant his costs of suit and of 
the demurrer. If a demurrer to part of a bill be 
allowed^ the Court often gives the plaintiff leave to 
amend his bill^ on payment of the defendant's costs. 
It will not often happen that a demurrer is allowed 
without leave to amende except in those cases where 
the bill has been drawn with a view to obtain the de- 
cision of the Court on some short point of law^ with as 
little delay and expense as possible. Thus if a doubt 
arise on the construction of a will^ and in one view of 
it a particular person is entitled to the residue^ and in 
the other view he is entitled to nothings a bill may b6 
filed by him against the executors and the other proper 
parties praying for an account of the residue : the bill 
would set out so much of the will as is necessary to 
show the point in question^ and would make the usual 
allegations that the defendants had proved the will 
and possessed themselves of the personal estate of the 
testator : these allegations are sufficient to entitle the 
plaintiff to discovery and relief^ supposing his construc- 
tion of the will to be the correct one ; otherwise^ he 

* See Neebitt v. Benidge, 9 Jur. N.S. 1044.. 
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has no interest in the residue^ and of course is not en- 
titled to any account of it. Hence the only point at 
issue can be &illy decided on the hearing of a demurrer 
to the bill^ and if the Court determine against the 
plaintiff's construction^ it will allow the demurrer : 
here there clearly could be no object gained by giving 
leave to amende and therefore the allowance will be 
simple. 

But often when a demurrer is allowed, the plain- 
tiff's counsel is able to suggest to the Court facts, the 
statement of which in the bill would cure the defect 
which has been pointed out; if so, leave to amend will 
generally be given, under which these statements can 
be inserted, and matters proceed de novo. On the 
general subject of amending bills we must refer the 
reader to the next chapter, and shall here only ob- 
serve, that if a demurrer be allowed with leave to 
amend, it is considered an abuse of the indulgence of 
the Court if the plaintiff either strike out the state- 
ment of any fact which he knows to be true, or insert 
any statement which he knows to be false. 

If the demurrer be overruled, the suit will proceed 
as though no demurrer had ever been put in ; that is 
to say, if the defendant have demurred alone, he 
must put in his answer, if he have been served with 
* interrogatories, unless he is in a position to put in a 
plea : the nature of pleas is considered in the next 
section. 

On the hearing of a demurrer, the Court usually 
makes an order respecting the costs of it ; otherwise, 
the costs are borne by the unsuccessful party. 

A demurrer must be so framed as to rely only on 
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facts stated in the bill^ otherwise it will be what is 
called a speaking demurrer, and will be overruled. 

Section 2. 

On Pleas. 

We have seen that by demurring^ the defendant as- 
serts that the plaintiff^ by his own showing, is not en« 
titled to the relief he asks ; but it may happen that 
the defendant is acquainted with one or more facts^ 
which do not appear in the bill, but which would, if 
there inserted, render the whole demurrable. Of these 
he cannot avail himself by demurrer, and yet it would 
be unjust if he should be put to the trouble and ex- 
pense of answering, merely because the plaintiff had 
not pleased to state the whole truth on his bill, while 
there existed a short and simple answer to the claim : 
in such a case, the proper form to adopt for the de- 
fence is that termed a Flea. The principal grounds 
of pleas are distributed by Lord Redesdale into twelve 
classes^ as follows : (1) that the subject of the suit ia 
not within the jurisdiction of a Court of Equity; (2) 
that some other Court of Equity has the proper juris- 
diction ; (3) that the plaintiff is not entitled to sue by 
reason of some personal disability ; (4) that the plain- 
tiff is not the person he pretends to be, or does not 
sustain the character he assumes ; (5) that the plain- 
tiff has no interest in the subject, or no right to insti- 
tute a suit concerning it ; (6) that he has no right to 
call on the defendant concerning it ; (7) that the de- 
fendant is not the person he is alleged to be, or does 
not sustain the character he is alleged to bear ; (8) that 
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the defendant has not that interest in the subject 
which can make him liable to the demands of the 
plaintifT; (9) that for some reason founded on the sub- 
stance of the case^ the plaintiff is not entitled to the 
relief he prays; (10) that the defendant has an equal 
claim to the protection of a Court of Equity to defend 
his possession^ as the plaintiff has to the assistance of 
the Court to assert his right; (11) the deficiency of a 
bill to answer the purposes of complete justice ; and 
(12) the impropriety of unnecessarily multiplying 
suits may be shown by way of plea : but the incon- 
venience which may arise from confounding distinct 
matters in the same bill^ as it must be apparent on 
the bill itself^ unless very artfully framed^ can in 
general only be alleged by demurrer. 

Of these the ninth class^ called Fleas in Bar^ are 
subdivided as follows : they are pleas of matter of re- 
cord or as of record in the Court itself, or in some 
other Court of Equity ; such are pleas of a decree or 
order of dismission determining the rights of the par- 
ties^ or of another suit pending between the same 
parties for the same matter : or they are pleas of mat- 
ter of record or as of record in some Court, not a 
Court of Equity ; such are pleas of a fine, a recovery, 
or a judgment at law, or sentence of some other Court : 
or lastly, they are pleas of matter in pais, which are 
principally pleas of a stated account, an award, a re- 
lease, a will, conveyance, or other instrument control- 
ling the rights of the parties, or a plea of some statute, 
as of the Statute of Frauds, or of Limitations, pleaded 
with the averments necessary to bring the matter in 
question within the particular statute. 
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It will .be observed that all these classes consist of 
short allegations of fact^ which is indeed essential to 
the nature of a plea, which may be described to be a 
short statement of fact^ the insertion of which into 
the bill would have rendered it demurrable. Consi* 
dering the bill as equivalent to a Declaration at Law, 
a Plea in Equity corresponds to a Plea at Law^ by 
way of confession and avoidance, which confesses the 
truth of the declaration, but avoids it by showing new 
matter, which bars the plaintiff's right to recover. 
Pleas are not favoured in Equity, and considerable 
strictness is required in the mode of stating the mat- 
ter ; and any irregularity will cause the plea to be 
overruled. For the rules respecting each of these 
classes we must refer to Lord Redesdale's work, and 
to the ' Treatise on Pleas ^ by Mr. Beames. 

In the Appendix, No. YI., will be found some spe- 
cimens of pleas. 

A plea is usually drawn, and must be signed by 
counsel : it is engrossed on parchment, and must 
then be signed and sworn by the defendant, except in 
certain cases where this signature and oath are dis- 
pensed with, an enumeration of which will be found 
in Lord Redesdale's ^ Treatise.' The object of thus 
requiring an oath to the truth of the statements of the 
plea is to give the plaintiff some guarantee that the 
plea is not put in wantonly for the mere purpose of 
delay. This is secured partly by the signature of 
counsel, required both to a demurrer and to a plea, 
which shows that in his opinion the pleading is good 
in point of law ; and in the case of a demurrer this is 
sufficient ; but i^ a plea introduces new matter, some- 
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thing more is requisite to provide for the possibility 
of false statements of fact being laid before the coun- 
sel : this is guarded against by requiring a defendant 
to swear to the truth of any plea which he may wish 
to put in. It will be found on examination that the 
reason of this rule does not apply in the case of the 
exceptions to it above alluded to. 

An account of the mode in which pleadings are 
sworn will find a more convenient place in the next 
Section. 

The plea having been engrossed^ and perfected^ if 
necessary^ by the signature and oath of the defendant^ 
is taken to the Record and Writ Clerk^ and by him 
is filed : notice of the filing is on the same day served 
on the plaintiff. The time within which a plea must 
be filed has been previously stated.. 

On receiving notice that a plea has been filed, the 
plaintiff should procure a copy of it from the ofiSce, 
and lay it before his counsel, together with full infor- 
mation as to the truth or falsehood of the matter 
pleaded. Now, in considering the plea, the first 
' question will be, whether it is sufiScient in law : that 
is to say, whether the insertion into the bill of the 
statement contained in the plea would render the 
whole demurrable. If the plaintiff think that it 
would not do so, his course is to set down the pka 
for hearingy of which the equivalent in common- law 
pleading is demurring to a plea by way of confession 
and avoidance. If. the plaintiff think that the plea 
does satisfy this test, he must next ask whether the 
allegation is true ; if not, he must r^ly, which corre- 
sponds to delivering a replication traversing. the new 
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matter in a plea by way of confession and avoidance.' 
If the allegation in the plea be sufficient and true^ 
but the plaintiff can produce new matter which will 
avoid its effect^ he must amend his bill, introducing, 
by way of pretence or otherwise, a statement of the 
matters contained in the plea, and also a substantive 
allegation of the new matter by which he avoids it : 
in such a case he would, at common law, reply by 
way of confession and avoidance, but such special re- 
plications are not now in use in Chancery, the purpose 
being sufficiently answered by the practice of amend- 
ment, as we shall see in the next chapter. Lastly, it 
sometimes happens that the matter of the plea is both 
sufficient and true, and that no sufficient answer exists 
to it ; in such a case the plaintiff must abandon his 
suit, and pay the defendant his costs : this will but 
seldom happen, unless there has been a want of due 
diligence on the part of the plaintiff in making in- 
quiries before commencing proceedings. 

Of the four courses thus open to the plaintiff, the 
first only is peculiar to the case of pleas ; the others 
are also adopted after answer, and will be more con«> 
veniently discussed in the next chapter : it being ob- 
served, however, that by replying to a plea, the plain- 
tiff admits that it is sufficient in law, and cannot 
afterwards raise any question as to its sufficiency : 
and that if the defendant, after replication, fail to 
prove the truth of the plea, he will be compelled to 
give the discovery required, not by way of formal 
answer, including his own case, but by way of mere 
answers to interrogatories put for the purpose of eli- 
citing it. 
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Upon the filing of a plea^ either party may at once 
set it down for argument^ but (whether the plea is 
to the whole or part of the bill) it must be set down 
within three weeks after the filing thereof; otherwise^ 
and if the plaintiff does not within such three weeks 
either serve an order for leave to amend his bill, or by 
notice in writing undertake to reply to the plea, the 
plea will be held good, and the defendant will be en« 
titled to his costs, and may, if the plea be to the 
whole bill, obtain, as of course, an order to dismiss 
the bill. 

A plea is set down for hearing in the same manner 
as that already described in the case of a demurrer ; 
and the Court will often give leave to advance it. The 
papers supplied to the Judge and counsel will be 
copies of the bill and of the plea, and on these the 
argument will proceed in exactly the same manner as 
on a demurrer to a bill embodying both documents : 
each side is at liberty to read any part of the bill or 
of the plea. 

On the hearing of a plea, the Court usually pro« 
nouuces one of the four following orders : that the 
plea be simply allowed ; that the benefit of it be saved 
to the hearing ; that it be allowed to stand for an an- 
swer, with or without liberty to accept ; or that it 
be overruled. In the first case, which will be when 
the Court considers the matter of the plea sufiBcient 
in law, the plaintiff must either, by undertaking to 
reply, dispute the truth of the plea, or he must sub- 
mit to have his bill dismissed with costs, unless the 
Court give special leave to amend. 

In the second case, the Court thinks that so far as 
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appears the plea may be a defence, but that there may 
be matter disclosed in evidence which would avoid it, 
supposing it strictly true, which question the Court 
will not preclude. The plea will be allowed to stand 
for an answer whenever the Courfc thinks that, though 
the matter disclosed may be a good defence, yet it is 
not properly brought forward by way of plea, as, for 
instance, if it do not fulfil the condition of being a 
short statement of fact : for if the defence consist of 
several circumstances, it is not allowed to excuse the 
defendant from giving the discovery, and it should be 
adduced by answer. We shall see in the next chapter 
that excepting is the mode by which the plaintiff takes 
the judgment of the Court as to the sufficiency of the 
answers given to his interrogatories. If the plea be 
overruled, the defendant must proceed to put in his 
answer. 

Other orders are sometimes made on the hearing of 
a plea : for instance, leave may be given to amend the 
plea, or to plead de novo. 

Before dismissing the subject of demurrersand pleas, 
we may remark, as has been incidentally stated above, 
that either the one or the other may be put in to part 
only of a bill, while some other course is adopted as 
to the remainder. In such a case, the pleading is 
entitled "The Demurrer (or Plea) of the above- 
named defendant C. D. to so much of the said plain- 
tiff^s bill of complaint as pray^,^' etc. Sometimes 
the demurrer or plea is put in to the discovery only. 
It has not been thought necessary to encumber the 
foregoing sketch with the constant repetition of the 
words, " so much of the bill as the demurrer extends 
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to/' or the like. If any matters be inquired after by 
the interrogatories^ whichi if true as alleged in the 
bill, would invalidate the plea, it must be accompanied 
by an answer to these interrogatories, denying the cor- 
rectness of the statements of the bill on these points. 

Section 3. 
On Answers and Disclaimers. 

It is unnecessary to say much on the subject of dis- 
claimers, which are not often in use : a disclaiming de* 
fendant alleges that he has not any right or title, legal 
or equitable, and that he does not and never did claim 
title to the subject matter of the suit. Of course, a 
defendant will not be allowed by disclaiming to avoid 
giving to the plaintiff any discovery which he may re- 
quire. If a defendant being in a position to disclaim 
does disclaim, and have not been guilty of any im- 
proper conduct, the plaintiff usually pays his costs^ 
and obtains the dismissal of the bill against him. 

If a defendant does not wish to disclaim, and can- 
not avail himself of a plea or a demurrer, he has no 
choice but to give by his answer the discovery sought, 
and along with the answers to the interrogatories^ he 
may state any facts which he intends to use at the 
hearing. In case no interrogatories have been deli- 
vered to him, he need not put in any answer unless 
he please ; but he is at liberty to put in what is called 
a voluntary answer, containing merely such facts as 
are material to his case : and if the defendant, not hav- 
ing been required to answer, do not answer, he will be 
considered to have traversed the case made by the bill. 
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The defendant's answer is usually drawn and must 
be signed by counsel : the instructions for answer 
will consist of copies of the bill and interrogatories^ 
with the defendant's answer to each interrogatory: 
these the defendant's solicitor must have procured 
from the defendant himself. These papers must be 
accompanied by any other documents necessary to 
disclose the case which the defendant means to set up. 

The form and general nature of answers will be un- 
derstood from the example given in the Appendix^ 
No. VII. 

It will be seen that the answer is entitled in a man- 
ner similar to the other pleadings of which we have 
given examples. The body of an answer is divided 
into paragraphs in the same manner as a bill; the 
earlier part generally consists of answers to interro- 
gatories^ intermixed with the statement of the defen- 
dant's own case. Towards the end^ there is often a de- 
nial that the defendant knows anything about some of 
the matters interrogated upon, and in the same posi- 
tion^ is often found some charge or conclusion of law 
which the defendant conceives that the foregoing mat- 
ter supports : this is not in any way necessary^ but it 
is convenient, as showing what the case is on which 
the defendant relies ; and neglect thus to show this 
may have an injurious effect on the defendant's posi- 
tion, when the question of costs comes to be discussed. 
If the defendant think that the bill is demurrable, al- 
though he did not choose to take the pbjection in that 
form, it is usual for him to claim by answer the same 
benefit as if he had demurred to the bill : and if on 
the whole he thinks that no decree ought to be given 
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against him^ he sabmits that the bill ought to be dis- 
missed as against him with costs. It will be observe 
that answers are usually drawn in the first person of 
the defendant^ in which form it is obligatory to draw 
affidavits. 

At the foot of the main body of the answer is found 
the signature of the counsel^ and after that the sche* 
dules, if any. These consist of statements of accounts, 
or lists of documents, or other such matters which 
could not be conveniently introduced into the body of 
the answer, but are merely referred to in it. At the 
end of all comes the signature of the defendant, and 
the jurat, or attestation of the fact that the defendant 
has sworn to the truth of the answer. 

This oath and signature are in general essential to 
an answer; but they are sometimes dispensed with 
by consent, when the defendant is absent from Eng- 
land, in some place not readily accessible. The oath 
is taken either before one of the Clerks of Records 
and Writs, or the Clerk of Enrolments, or before one 
of the persons styled '' Commissioners to administer 
oaths in Chancery,'^ in England or elsewhere as the 
case may be, who are solicitor whom, on proof of 
their respectability, the Lord Chancellor has appointed 
to take such oaths. Moreover, provision is made^ for 
the recognition by the Court of any oaths taken out 
of England, before any Judge or other officer having 
power to administer oaths within the dominion of 
Her Majesty, or before any British Consul or Vice- 
Consul out of these dominions : and sometimes an- 
swers are sworn before Commissioners specially ap- 

* See 15 and 16 Yict cap. 86, sec. 22. 
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poiuted for the purpose. In every case, the jurat 
irill express the circumstances and the character in 
which the person acts who administers the oath. 

The form of the oath administered will be found 
after the specimen of an answer to which we have be- 
fore referred, Appendix, No. VIII. It will be ob- 
served that this oath is not an absolute assertion of 
the truth of all the statements contained in the 
answer, but of the truth of those only of which the 
defendant professes to be personally cognizant, and 
of his belief of the rest: this consideration will be 
found to be important with reference to the expediency 
of filing a replication. 

Any erasure or interlineation in the jurat is looked 
at with great jealousy, and in case a mistake has been 
made, it is better to strike through the whole, and 
rewrite it, rather than attempt any alteration : any 
alteration in any part of the answer after it. has been 
sworn would be fatal, and therefore it is the practice 
to authenticate any alterations which may have been 
necessarily made before the swearing, by the initials 
of the person who takes the answer. Formerly answers 
were engrossed on parchment, and then filed: now 
they are printed in the same manner as bills, and a 
defendant may either swear to and file a printed 
answer, or may swear to and file an answer written 
bookwise on paper of the same size and description as 
that on which bills are printed. In the latter case he 
must, at the time of filing it, leave a fair copy with 
the Clerk of Records and Writs, who will examine 
the copy with the original, and return it with a 
certificate that it is fit for printing. The defendant 
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will tben cause the answer to be printed from such 
certified copy. [See orders of 6th March, I860.] 
Notice of the filing is on the same day given to the 
plaintiff. 

If the defendant be required to answer, he should 
do so within twenty-eight days of the service of the 
interrogatories upon him : if not required, he has four- 
teen days from the time limited for the service of 
interrogatories upon him, which gives him thirty days 
in all from the time when the bill is served upon hiro.'*^ 
The Judge at Chambers may, if he think fit, grant the 
defendant further time to answer. [See 15 & 16 Yict. 
c. 80, s. 26.] 

When the answer is filed, the plaintiff should pro- 
cure a printed office copy, which the defendant is 
bound to supply to him on demand, the plaintiff 
paying for such copy the amount of the stamp, (five 
shillings,) and fourpence per folio, according to the 
length of the answer. The plaintiff is also entitled 
to any additional number of printed copies of the 
Answer (not exceeding ten) at the rate of one half- 
penny per folio. 

We may observe that if two or more of the defen- 
dants have the same interest in the suit, they may 
join in one answer ; and if this can be done, it is ge- 
nerally necessary that they should so join : for if, in 
the event of the suit, costs are ordered to be paid to 
them, one set only w^U ordinarily be allowed, that is 
to say, not more than would have been due, supposing 
that they had joined in one defence ; this one set of 
costs is sometimes given wholly to one of the sever- 

• 37ih Cons. Ord. rulea 4, 6. 
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ing defendants^ and sometimes is divided between 
them. 

Section 4. 
Interrogatories for the Examination of the Plaintiff . 

It may often happen that the plaintiff is acquainted 
with matters which are favourable to the defendant's 
case^ and which do not appear on the bill^ but which 
the defendant has no ready means of proving except 
by the plaintiff's own oath; in fact^ the defendant 
may require discovery from the plaintiff. To obtain 
this^ the defendant was formerly obliged to file what 
was called a cross-bill against the plaintiff^ who by 
putting in his answer thereto gave the required dis- 
covery. This course involved unnecessary expense^ 
and now the same object is accomplished by the de- 
fendant filing interrogatories for the examination of 
the plaintiff. This can be done at any time after the 
defendant has put in a sufficient answer. 

The interrogatories are usually drawn and signed 
by counsel: they are preceded by a concise state- 
ment of the subjects on which a discovery is sought, 
which statement must, it is conceived, be confined 
to matters stated on the defendant's answer; for the 
defendant will not be at liberty to use facts which do 
not appear upon his answer, and hence he can have 
no need of a discovery on any other matters. 

The interrogatories are engrossed on parchment, 
and filed in the Record and Writ Office : a sealed copy 
is then delivered to the plaintiff, who is bound to put 
in an answer; this answer will be printed* and will 

* See 11th order of March, 1860. 
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be similar in form to the defendant's answer to the 
plaintiff's interrogatories, but will be confined to 
giving the discovery required, and will not contain 
new matter : if the discovery be not fully given, the 
defendant may except to the answer, and proceedings 
will be taken similar to those which a plaintiff takes 
to enforce a sufficient answer from the defendant, as 
will be described in the next chapter : no orders (es* 
cept as above) have been issued to regulate the practice 
relating to these interrogatories, and a great deal of 
uncertainty exists as to several points. 

It will sometimes happen that the defendant re« 
quires relief as well as discovery from the plaintiff, in 
respect of the matters in question in the original suit ; 
in' such a case a cross suit must be brought, and car* 
ried on to regular course. No prayer for relief can be 
appended to the concise statement. 
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CHAPTER IV. 

ON THE PLAINTIFFS PROCEEDINaS AFTER ANSWER. 

Formerly bills were frequently filed merely for the 
purpose of obtaining a discovery in aid of an action 
at law between the same parties : in such a case, the 
object of the suit was obtained, as soon as a sufficient 
answer had been put in, and the defendant was then 
entitled to his costs. But such suits cannot now be 
often necessary ; for by the Common Law Procedure 
Act of 1854, the parties in any cause may interrogate 
each other, and the common law Court will enforce 
the giving the required discovery, without any re- 
course being had to Equity. 

Such bills were termed bills of discovery, not be* 
cause they alone sought discovery, but because they 
sought discovery and nothing else. 

But usually by obtaining the discovery, the plain- 
tiff has only got one part of what he seeks : his next 
aim is to get a decree. With this object, a copy of 
the bill, interrogatories, and answer, are laid before 
the plaintiff's counsel, with instructions to advise on 
the sufficiency of the answer and further proceedings. 

On perusing these papers, the first question that 
arises is whether the answer is sufficient; that is, 
whether it fairly gives answers to the interrogatories : 
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if not^ the plaintiff should except to it, for insufficiency. 
But if the answer be sufficient, the next consideration 
is whether the plaintiff can with advantage introduce 
into his bill any new matter^ by way of confession and 
avoidance of any part of the defendant's case : if so^ 
this must be done by amendment. If the answer be 
sufficient, and no new matter occur which can be ad- 
vantageously introduced, it remains to take the judg- 
ment of the Court on the truth and effect of the matters 
stated on the bill and answer. There are three ways 
of doing this : if the plaintiff is content to rest his 
case on so much of the bill as is admitted by the an- 
swer^ and also to admit the truth of all the statements 
of the answer, he may set down the cause to b^ heard 
on bill and answer ; if he wish to be able to support 
his bill, and to contradict parts of the answer by evi- 
dence, without putting the defendant to the expense 
and trouble of proving the whole of the answer, he 
must give notice ef motion for a decree ; finally, if he 
think it expedient to deny the truth of the answer in 
toto, he does so by filing a replication, which is equi- 
valent to traversing or contradicting the defendant's 
case. We will discuss these three courses in order. 

Section 1. 

Exceptions to the Defendant's Answer. 

We have already stated that excepting to the de- 
fendant's answer is t)ie .mode in which the plaintiff 
objects that the answer does not give full answers to 
the interrogatories. The objection is taken by filing 
a document in the office^ the nature of which will be 

d2 
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understood by the perusal of the specimen given ia 
the Appendix, No. IX. 

. The draft of the exceptions is usually prepared, and 
must be signed by counsel : it is then copied on paper> 
and filed in the Record and Writ Office, after which 
notice of the filing must be given to the defendant. 
Exceptions must be filed within six weeks of the filing 
of the answer, exclusive of vacations. 

On receiving notice that exceptions have been filed, 
the defendant should obtain a copy from the ofiice> 
and lay it before his counsel, together with the papers 
which served as instructions for the answer. If counsel 
should be of opinion that the answer is insufficient in 
the points excepted to, he will advise the defendant to 
submit and put in a further answer, in which case 
notice of the submission is served on the plaintifi*, 
within eight days after the exceptions are filed, and 
the defendant is allowed fourteen days from the date 
of such submission to put in his further answer : if, 
however, the defendant's counsel think that the answer 
is sufficient, nothing need be none by the defendant 
until the plaintifi^ has taken his next step. 

If eight days pass without the defendant serviug a 
notice of submission, the plaintiff must proceed to 
obtain the judgment of the Court on the validity of 
the exceptions : this will be done by setting them 
down for hearing. For this purpose, a certificate is 
procured from the Record and Writ Clerk that the 
exceptions have been filed, and on this certificate 
being shown to the Registrar, he will set down the 
exceptions in the paper in such a position that they 
will coine on to be heard at an early day: this speedy 
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hearing of exceptions, like the advancing demurrers 
and pleas, is ordered to prevent the abuse of the forms 
of the Court for the purpose of evading the putting in 
a full answer. Notice that the exceptions have been 
set down should be immediately served on the defen* 
dant. Exceptions to the first answer must be set 
down after the expiration of eight days, but within 
fourteen days from the filing thereof, unless in a case 
of election the plaintiff is required to set them down 
in four days, in accordance with rule 6 of the 42nd 
Consolidated Order. 

After being set down, the exceptions will in du& 
course appear in the daily paper of business, and be 
called on in turn. The papers to be furnished to the 
Judge and counsel at the hearing will be the bill, in* 
terrogatories, answer, and exceptions ; the argument, 
is begun by those who support the exceptions, who 
are followed by those who maintain the sufficiency of 
the answer : no reply is allowed. The Judgment of 
the Court is either that the exceptions be overruled, 
and that generally with costs : or that they be allowed, 
in which case a time is fixed for the defendant to put 
•in a further answer. 

The further answer must be put in within the 
time limited by the order allowing the exceptions : 
it must contain such matter as, when read in con- 
junction with the first answer, will give fair answers 
to the interrogatories, which were the subject of 
the exceptions : it will be drawn, sworn, and filed in 
the same manner as the first answer, and may be 
excepted to in like manner, if the plaintiff think it 
open to the same objection : the exceptions must 
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be set down the second time within fourteen days 
from the filing of the farther answer : in the notice 
of setting down such exceptions, the plaintiff must 
specify the particular interrogatories on which he 
means to insist. 

To prevent a defendant evading the giving the dis- 
covery, by putting in an endless succession of insuffi- 
cient answers, it is the practice for the Court, after a 
third answer has been held insufficient, to order the 
defendant to be examined on interrogatories as to the 
points required, and to stand committed, until he « 
shall have fully answered, which committal^ as we 
shall see hereafter, would be followed by deprivation 
of property. If the defendant be abroad, and thereby 
avoid arrest, or if he please to remain in prison, and 
lose his property, rather than answer, the discovery 
cannot be obtained : the Court has given the plaiutiff 
all the assistance in its power, and can do no more. 

If the exceptions are overruled at the hearing, the 
plaintiff must proceed with his case as best he can on 
the answer that has been put in. 

Section 2. 

Amendment of the Bill. 

There are two objects with which bills are amended : 
either it is necessary to correct mere slips, to bring 
the bill to the form in which, but for some mistake or 
oversight, it would originally have been drawn ; or, it 
is necessary to introduce statements altogether new, 
on account of the case made by the defendant by plea 
or answer, or of events which have occurred since the 
filing of the bill. 
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We have seen that amending the bill on account of 
new matter alleged by the defendant by plea or answer 
is equivalent to the common law replication by way 
of confession and avoidance. A bill can be amended 
at any time before the suit has been set down on 
bill and answer^ or notice of motion for a decree has 
been given, or a replication has been iiled^ and even 
after one of these stages has been attained^ if circum- 
stances be shown which render it proper; but the 
most important amendments are generally those intro- 
duced in consequence of the answer of the defendant^ 
and therefore we select this place for treating of the 
whole subject. 

The amendments may be made either by striking 
out parts of the bill^ or by the insertion of new pas- 
sages ; they may be made in any part of the bill^ in 
the parties, in the body, or in the prayer, the obly 
restriction being that they must not be such as to 
cause an entire change in the nature of the suit. 

It does not seem necessary to give any example of 
the mode of making amendments : the bill as amended 
will be in all respects similar to an original bill^ but 
will bear a second signature of counsel. 

An order of the Court for leave to amend is neces- 
sary^ before the amendments can be made : this order 
may, at any time before answer, be obtained without 
notice to the other side, and within four weeks after 
thQ answer is sufficient (if the plaintiff have not filed 
a replication,) an order to amend may be obtained 0/ 
course : at any other period of the suit the order can 
be obtained only on notice to the defendant, unless the 
amendment be required for the mere purpose of recti- 
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fying clerical errors in nanies^ daies^ or sums, in wbich 
case an order to amend may be obtained, without no- 
tice to the defendant, at any time before the hearing. 
Unless some special time be named in the order, the 
plaintiff has fourteen days from the date of the order 
within which he may make his amendments. 

If the amendments introduced into the bill in any 
one place e&ceed two folios, or one hundred and eighty 
words, it is necessary to reprint the bill as amended ; 
otherwise it is sufficient to write the alterations with 
a pen in the margin of the original bill, or on the 
paper with which it is interleaved. If a reprint have 
been made, a copy of the bill is taken, together with 
the order, to the Record and Writ Clerk, by whom 
it is filed ; but if the alterations are in writing, they 
will be made by the Record and Writ Clerk in the 
copy originally filed, on his being furnislied with the 
draft alterations and the order. Copies of the bill, as 
amended, are then served on the defendants, who may 
be interrogated, and may put in answers, in the same 
manner as to the original bill. 

In the case of defendants to the amended bill who 
have already answered the original bill, the interroga- 
tories need extend only to the amendments : but de- 
fendants introduced into the suit by amendment may 
in general be interrogated as to the whole bill. 

The general orders of the Court make various pro- 
visions with regard to the costs of amendments, with 
a view to prevent unnecessary expense being wantonly 
incurred, and to secure the payment of all necessary 
expenses by the party who in justice ought to bear the 
same. 



PllOCEEDINGS AFTER ANSWER. 67 

Leave is soinetimes given to amend an answer^ or 
more commonly to file a supplemental answer^ to sup« 
ply defects in that originally filed ; this^ however^ is 
not often done. 

Section 3. 

Hearing on Bill and Answer. 

When a sufficient answer has been put in to the 
bill, and no amendment is made, the pleadings contain 
all the facts on which the judgment of the Court is to 
be given. The mode of obtaining this judgment will 
yary^ according to the extent to which the plaintiff is 
ready to admit the truth of the answer. And first, if 
he thinks that, even treating the answer as incontro- 
vertibly true, and abandoning so much of his bill as is 
not admitted by the answer, he will yet be entitled to 
the decree he seeks, he may set down the cause to be 
heard on bill and answer. This course was frequently 
adopted under the old practice, in the case of friendly 
suits, where the pleadings would be drawn with the 
express view of stating all the facts on which the de- 
cision was required : but now, in such cases, it is far 
more usual for the plaintiff to give notice of motion 
for a decree, and the setting down a suit on bill and 
answer is nearly obsolete. 

Section 4. 

Motion for a Decree. 

The mode most frequently adopted by the plaintiffs 
for obtaining the relief which they seek is by moving for 
a decree. This kind of motion must be distinguished 
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from ordinary motions^ which are interlocutory appli- 
cations^ may be made at any stage of a suit^ and re- 
peated any number of times : they are fully treated of 
in the Second Part. The practice of moving for a 
decree was introduced by the Jurisdiction Act of 1852 : 
the motion cannot be made more than once^ and that 
not until the time for putting in an answer shall have 
expired, nor after a replication has been filed. 

If the plaintiff detern^ine to move for a decree^ he 
must give one lunar month's Kotice of his intention to 
the defendants ; the form of the notice will be found 
in the Appendix, No. ^. 

At the $ame time that the notice is given, the mo- 
tion for decree should be entered vrith the Registrar : 
this is done by obtaining from the Record and Writ 
Clerk a certificate that the cause is in a fit state to 
entitle the plaintiff to move for a decree, that is to 
say, that all the defendants have appeared, aud have 
put in answerjs> or have neglected to do so for the pre- 
scribed time. This certificate is taken to the Registrar, 
with a memorandum of the time of giving the notice 
of motion : the motion will then be set down in the 
Cause List, will appear in due time in the daily paper 
of business, and will be called on in turn. If the state 
of business be such that the gs^use would appear in the 
paper before the expiration of one month from the ser- 
vice of the notice of motion, it will be kept back until 
that time has expired. 

If the plaintiff and defendant agree to accelerate 
the suit, by having it heard before the month has ex- 
pired, they can do so : and if the matter can be heard 
as a short cause, a decree can by consent be obtained 
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very speedily. By a short cause^ is meant one which 
is coming on for hearing at any stage, and the disposal 
of whidh will probably occupy not more than about 
ten minutes. In such a case, if the plaintiff wish the 
hearing to be accelerated, he obtains from his counsel 
a certificate that the matter is, in his opinion, proper 
to be heard as a short cause : on this certificate being 
produced to the Registrar, he will transfer the cause 
from the general paper to the paper of short causes. 
Days are appointed at frequent intervals for hearing 
these short causes, and then all are disposed of which 
up to that time have become ready for hearing. In 
this manner a decree may often be obtained against a 
friendly defendant in two or three days from the filing 
of the bill ; for the defendant may appear as soon as 
the bill is filed : no interrogatories need be served : 
the defendant may waive his time for putting in a vo- 
luntary answer, and the month to which he is entitled 
between the notice and the motion for a decree : the 
cause is thus at once in a fit state for hearing, and 
may be set down on the same day. 

At the foot of the notice of motion for a decree will 
be seen a list of the affidavits intended to be used by 
the plaintiff at the hearing : these must therefore be 
filed before the notice of motion is given, and if such 
motion be made after an answer has been put in, the 
answer will, for the purposes of the motion, be treated 
as an affidavit. If the plaintiff wish to read on his 
behalf any portion of the answer, he should state in 
his notice of motion that he will read " such portions 
of the answer as he shall be advised;" otherwise, by 
proposing to read the whole, he may perhaps be taken 



60 FKOCEEDINQS AFTER ANSWER. 

to have admitted the truth of the whole. The defen- 
dant must file his affidavits in answer within fourteen 
days from the giving of that notice, and must furnish 
the plaintiff with a list thereof; and the plaintiff has 
seven days to file his affidavits in reply: no other 
evidence than that of these affidavits can in general 
be used at the hearing. The reader is referred to the 
next chapter for an account of the nature of and mode 
of filing affidavits^ and for a statement of the facts 
which it is necessary to prove at the hearing. 

Section 5. 

Replication. 

Cases sometimes occur where the plaintiff cannot 
with prudence move for a decree, by which, as before 
observed, he allows the defendant to make use of the 
answer at the hearing, without however precluding 
himself from controverting the statements contained 
in it. In such cases the plaintiff must reply to the 
answer, which course is analogous to traversing it, 
and is technically called ''joining issue," and then 
the defendant is compelled to prove the matters con- 
tained in it de novo, and cannot make use of what he 
has s^lready sworn. He may, however, file a short 
affidavit, simply re-swearing his answer, and then use 
it as evidence. (See Appendix, No. IX.) A replica- 
tion may be filed at any time after all the defendants 
have appeared and put in their answers, or the time 
for answering has expired : it may be filed even after 
notice of motion for a decree has been given, provided 
no decree has been pronounced thereon. If a replica- 
tion be filed in a case where no answer has been 
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required^ and Done has been put in^ its nature differs 
somewhat from other cases: we have seeu that if a 
defcDdant shall not have beeD required to answer^ and 
shall Dot have answered^ he shall be coDsidered as 
haviDg traversed the case made by the bill : here then 
a replication is Dot a traverse of aay Dew matter ad- 
duced by the auswer^ for there is none such ; but it is 
rather a joiniug issue on the traverse of the bill im- 
plied in the omission to answer. In such a case a re- 
plicatiou is never filed, except in the event of the 
Court in its discretioD declining to make aa order on 
motion for decree. 

A plaintiff may have the cause heard in a different 
manner against different defendants^ that is to say^ 
he may have it heard on bill and answer against one^ 
and may reply to another, aDd so on : the form of re- 
plication usually expresses the manner iD which the 
suit is to he heard against each defendant, as will be 
seen by referring to the form as given in the Appen- 
dix, No. XI. This form is engrossed on parchment, 
and filed with the Record arid Writ Clerk, and notice 
of the filing is served on the defendaDts. 

It will often happen that a cause is in such a state 
that a replication can be filed against one defendant 
long before it can be filed against another; but a re- 
plication can be filed once only in each cause : in 
such a case, the first has a right to be put out of his 
suspense, and can compel the plaintiff to '^ undertake 
to reply," by which the plaintiff binds himself to file 
a replication at the earliest opportunity. For the 
mode of enforcing this, we refer the reader to what is 
said on " motions to dismiss'^ in the next Part. 

Steps have recently been taken to introduce trial 
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by jury into the Courts of Chancery^ and otherwise to 
assimilate the hearing of causes in those Courts to 
trials in Courts of Common Law ; for by 21 and 22 
Vict. cap. 27, it is provided that the Court of Chancery 
may direct any question of fact arising in any suit to 
be tried by a sp^ial or common jury^ or before the 
Court itself without a jury^ the witnesses in the latter 
case being examined in open courts and the Judge 
delivering the verdict. And now the '' Chancery 
Begulation Act, 1862'' (25 and 26 Vict. c. 42) has 
made the trial in the Court of Chancery of questions 
of law or fact arising in suits the ride, and the 
Court is bound to try them (with or without a jury), 
unless it be satisfied that the administration of justice 
in the particular suit will be more promoted by a 
trial at common law.^ 

Moreover, by the orders of the Court issued on Fe- 
bruary 5th, 1861, the plaintiff, or any defendant, may 
within fourteen days after issue has been joined, ap- 
ply to the Judge in Chambers for an order that the 
evidence in chief as to any facts or issues may be 
taken vivd voce at the hearing of the cause, and should 
the Judge make the order, the examination in chief, 
cross-examination, and re-examination will be had in 
open Court accordingly. The evidence, may, however, 
still be taken as heretofore, before one of the ex- 
aminers of the Court, or a special examiner, if the 
parties to the suit shall so agree, and shall signify 
such agreement by writing, signed by them or their 
respective solicitors, and filed at the Record and Writ 

* Toang V. Femie, 1 De Gex, Jones and Smith, 355 ; Bajlis v. 
Waikins, 7 Law Times, ir.s., 843 ; Egmont v, Darell, 1 Hemming 
and Millar, 563 ; Re Hooper, 11 Weeklj Reporter, 130. 
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Clerks' Office. These orders Were made in pursuance 
of an Act of Parliament (23 and 24 Vict. c. 128), 
passed for the express purpose of enabling the Lord 
Chancellor and the Chancery Judges to make general 
rules and orders, with a view of carrying into efi[ect 
the recommendations of the Chancery Evidence Com- 
mission, which was appointed in 1859. 

Where the plaintiff has filed a replication, the evi- 
dence in chief on both sides (except in cases where it 
is taken viva voce at the hearing) must be closed 
(that is, the affidavits must be filed) within eight weeks 
after issue is joined, unless the time be enlarged by 
special order, but a further period of fourteen days is 
allowed for the cross-examination of a witness who 
has made an affidavit, or has been examined *' ex 
parte ^' before the Examiner of the Court. On this 
head the reader is referred to the 19th Rule of the 
Orders of 5 th February, 1861. 

We have seen that, on motion for decree, the de- 
fendant has in his hands the whole of the plaintiff's 
evidence before he is required to adduce his own: 
this gives an opportunity for a knavish defendant to 
shape his case in such a manner as to meet that which 
he knows to have been made by the plaintiff: but 
after replication, neither party need file his affidavits 
until the last day of the eight weeks, and thus no 
opportunity is given for such a practice as that above 
suggested : this is a reason which may sometimes 
make it a more eligible course to reply than to move 
for a decree. Moreover, if a replication be filed, it 
will be found that a defendant .cannot avail himself of 
his own oath in support of his case, without exposing 
himself to cross-examination. 
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When the time for taking the evideuce has expired^ 
or earlier if the defeudant consent^ the cause may be 
set down for hearing by the plaintiff: this will be 
done by obtaining from the Record and Writ Clerk 
a certificate that the cause is in a fit state to be set 
down for hearing, which certificate is taken to the 
Registrar^ who will set down the cause. 

It is not sufficient to serve on the defendant notice 
that the cause has been set down : a writ called a 
subpoena to hear judgment must be issued and 
served. The form of this writ is given in the Ap- 
pendix^ No. XII. 

When the cause is set down, the Registrar gives a 
note of the day on which the subpoena is to be return- 
able, which is usually one month after the day of 
setting down : as the interval between the teste or 
date and the return must be one month; it is com- 
monly necessary to issue the subpoena on the day of 
setting down. A form of the writ is obtained at the 
law-stationer^s and filled up : it is then taken to the 
Clerk of Records and Writs, together with the Regis- 
trar's note, and with a praecipe or memorandum of 
what it is that the Clerk is required to do : the writ is 
sealed, and the note and praecipe filed. Copies are then 
made of the writ, and it is served upon each defendant 
by delivering one of the copies, and at the same time 
showing the original. 

After having been set down^ the cause will come on 
in its regular order, as before mentioned with respect 
to a motion for a decree. In a proper case, a cause 
may after replication be heard as a short cause. 
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CHAPTER V. 

EVIDENCE. 

This Chapter will contain what it seems necessary to 
say on the subject of the evidence to be used in dif- 
ferent proceedings in Chancery. On most applications 
to the Court it is necessary to produce evidence of the 
facts on which the application is based^ and we shall 
in the first place point out the mode of determining 
what facts in each case it is necessary to prove : having 
done this^ we shall explain the two modes in which evi- 
dence can be taken^ orally or by affidavit. This chap- 
ter will therefore be divided into three sections. 

Section 1. 

Evidence of the Pleadings. 

The use of the pleadings in Equity as well as at Law 
is to bind down the parties to certain definite state- 
ments of the facts on which they rest their case^ and 
of the parts of their adversary's case which they dis- 
pute. We have seen how each party has an oppor- 
tunity afforded him of putting on the record a state- 
ment of all the facts which he considers material for 
the purpose of answering the case made by his adver- 
sary^ and also of recording his denial of those state- 
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ments of his adversary the truth of which he does not 
choose to admit : hence there is no hardship in a rule 
which says that no one shall be allowed to controvert 
at the hearing any facts which he has himself stated 
on the record^ nor any facts put on the record by the 
adversary of which he has chosen to admit the truth. 
When expressed in technical language^ this rule is 
identical with saying that at the hearing each party 
may make use of his adversary's pleadings^ and of , 
so much of his own as his adversary has admitted. 
Evidence must be given of all facts not stated or ad- 
mitted by the passages which this rule allows to be . 
read by the party to whose case they are essential, and 
to contradict such of the statements of the opposite 
party as have not been admitted. It will be remem- 
bered that if a defendant have not been required to 
answer and have not answered, he will be considered 
to have traversed the case made by the bill. 

We will now apply this principle to the three se- 
veral modes in which causes are brought before the 
Court with a view to a decree. And first, of hearing 
on bill and answer ; here the plaintiff may read against 
each defendant any part of his answer, for it is the 
adversary's case, and he may also read such parts of 
his bill as are admitted by the answer: the rest of 
the bill, that is, all parts which the defendant by an- 
swer either denies or, what is equivalent, professes 
ignorance upon, cannot be proved at all : for the form 
of proceeding by bill and answer does not admit of < 
the production of evidence. Each defendant in like 
manner may read the whole of the bill, for it is his 
adversary's case, and also the whole of his answer, for 
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it is not contradicted by the plaintiff. It is clear 
therefore that the proceeding on bill and answer can- 
not be often used with advantage against a hostile de- 
fendant. 

On a motion for a decree, the state of the pleadings 
is the same as on a hearing on bill and answer, and 
the passages which may be read are therefore the same. 
But on such a motion evidence may be used : that 
adduced against each defendant by the plaintiff will 
therefore extend to prove such parts of the bill as are 
not admitted by the answer of that defendant, and 
also to contradict the statements contained in the an- 
swer : that adduced by each defendant will be in aid 
of the answer (if any), in substantiating the statements 
contained in it, and generally in meeting or contra- 
dicting the statements in the plaintiff^s affidavits. 

By filing a replication against any defendant, the 
plaintiff denies the truth of the answer of that de- 
fendant, and therefore precludes him from reading 
it. Hence, after replication the plaintiff can read the 
answer, for it is his adversary's case : and he can also 
read so much of the bill as is admitted by the answer : 
the evidence therefore which he must adduce is the 
same aa on motion for a decree. But the defendant 
oioi read nothing but the plaintiff's bill, and is there- 
fore obliged not only to disprove such parts of this as 
he has not admitted, but also to prove his whole an- 
swer by evidence. When the statements of the answer 
relate wholly to the defendant's own acts or defaults, 
he is in a position to swear absolutely to the truth of 
the answer, and not merely in the limited form in 
which he has already sworn to it (see the form given 
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in the Appendix^ No. YIII.) : in such a case the de- 
fendant may even after replication obtain an order 
allowing him to read the answer as an affidavit : or 
he may make a short affidavit referring to the answer^ 
and verifying the statements of it : this course^ how- 
ever^ exposes him^ as will be seen in the third section, 
to be cross-examined by the plaintiff, and such an 
order as that just alluded to will not generally be 
granted unless the defendant submit to the same lia- 
bility. 

There is one exception to the rule that a defendant 
is not allowed to read his answer after replication ; and 
this is, when the question is discussed as to how the 
costs of the suit are to be borne. In this question 
there may be, and often is, an opposition of interests 
between two defendants; and each defendant is at 
liberty to read his answer, not only as against the 
plaintiff, but also against his co-defendants. If the 
plaintiff desires to read the answer of one defendant 
against another, he must give notice to the latter. 

It will be understood that no party is obliged to 
read any part of his own or his adversary's pleadings : 
subject to the rules above given, he may read as much 
or as little as he pleases : he will not however be 
allowed to read part only of a passage, but will be 
obliged to give to the adversary the benefit of any 
explanation or discharge which may be incorporated 
in the same passage with some admission ; if he omit 
to do so, the adversary may himself read such expla- 
nation or discharge. 

The rules which have been given in this section are 
generally spoken of as the evidence of the pleadings ^ 
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tbe pleadings^ however, are not used strictly as evi. 
dence, but rather as admissions limiting the points on 
which evidence is required. 

Section 2. 
On Oral Evidence, 

We have already seen that after replication has been 
filed in a cause^ the evidence may^ if an order of th& 
court be obtained for the purpose, be taken vivd voce 
at the hearing ; also that the parties may agree to have 
it taken before an examiner orally. An important 
alteration (to be mentioned at the end of this section) 
has recently been made in the mode of taking evi- 
dence before an examiner^ but as the old practice may 
be followed, if the parties agree, or if the Court think 
fit to order that it be followed, it is still necessary to 
explain it. 

If then a party wish to procure the testimony of 
any witnesses, he takes a copy of the bill and answers 
to the office of the Examiners in Rolls Yard. These 
officers are two in number, and divide the various suits 
between them, according to the first letter of the sur* 
name of the first plaintifi^, in the same manner as is 
done by the Clerks of Records and Writs. The Clerk 
of the proper Examiner will, in return for the bill and 
answers, give an appointment, or notice of the time 
when the examination can be taken, and also notices 
addressed to the witnesses and signed by the Examii 
ner^ requesting their attendance at the appointed time. 
Sometimes the state of business in the office is such 
that it is impossible to obtain an appointment^ except 
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for a day so distant as seriously to prejudice the case 
of one of the parties ; or the witnesses may^ from in- 
firmity or other circumstances^ be unable to attend in 
London : in such cases some private person, usually a 
barrister^ is appointed by the Court as special Exami- 
ner to take the depositions^ and he will give the ap- 
pointment and notices. 

If there be reason to suspect that any witness will 
neglect to attend at the time appointed for the exami- 
nation in the notice sent to him, a writ of subpcena ad . 
testificandum must be served upon him : the form of 
this writ will be found in the Appendix, No. XIII. 

A blank writ is procured at the law-stationer's^ 
filled up, and taken with a precipe to the Record and 
Writ Clerks' Office, where it is sealed and thepnecipe 
filed : it is then served on the witness in the usual 
manner, and at the same time the reasonable travel- 
ling expenses of the witness are tendered to him. If^ 
after this, he neglect to attend or to account satisfac- 
torilv for his absence, he will be liable to be committed 
for contempt. 

After the appointment has been obtained and the 
attendance of the witnesses secured, notice of the time 
of taking the evidence is served on the other parties. 

At the appointed timC} such of the parties as please 
attend before the Examiner, by their solicitors or, 
in important cases, by their counsel: the witness is 
then sworn and examined, cross-examined and re-exa- < 
mined in the same manner as upon a Nisi Prius trial. 
The answers are taken down in writing by the Exa- 
miner himself, in the form of a continuous narrative 
in the first person of the deponent; but any parti- 
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cuiar question and answer may, in the discretion of 
the Examiner, be taken down verbatim. If any ques- 
tion be objected to by the parties^ the objection^ with 
the Examiner's opinion thereon^ is noticed in the de- 
positions ; and if the witness demur to, that is^ object 
to answer, any question, the question and ground of 
demurrer are taken down by the Examiner, and trans- 
mitted by him to the Record and Writ Office : the 
validity of the demurrer will then be decided by the 
Court. 

When the examination is concluded, the deposi- 
tions are signed by the Examiner, and transmitted to 
the Office of the Record and Writ Clerks, where they 
are filed. Any party is then able to procure copies 
of any part of the depositions of his own or his ad- 
versary's witnesses. This is an important alteration 
on the practice in use up to the year 1852 : under it, 
^he depositions were taken privately by Commissioners 
appointed for the purpose, upon written interrogato- 
ries, drawn by the parties for the examination and 
cross-examination of the witnesses : the depositions, so 
taken, were transmitted secretly to the office, and it 
was not allowed to procure copies of them until the 
time of taking evidence had expired, or, as it was ex- 
pressed, publication had passed. At the present day, 
the evidence of witnesses who are out of the jurisdic- 
tion may be taken before Commissioners by interroga- 
tories, or by a special Examiner in the usual manner. 

It is now ordered (by Rule 6 of the Orders of the 
5th February, 1861) that in the absence of any 
agreement by the parties, or any order of the Court, 
to the contrary^ all examinations taken by the Exa- 
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miners of the Court, or by any special Examiner, shall 
be taken " ex parte" in the presence only of the party 
producing the witness, and every such examination 
shall at the hearing be treated as an affidavit. This 
order is most important, as it destroys the publicity 
of oral evidence. The law as to the privileges and 
competency of witnesses, and as to the mode in which 
particular facts or documents are to be proved, is in 
general the same in Equity as at Law. 

Section 3. 
Affidavits, 

Affidavits are used for the purpose of proving or 
disproving the statements on which any application to 
the Court is grounded in every case, except at the 
hearing of a cause in which a replication has been 
filed, and the evidence has been taken orally; and 
even when the evidence has been so taken, yet leave 
may in a proper case be obtained from the Couil to 
use affidavits at the hearing to prove particular facts 
and circumstances. It will be remembered that every 
examination taken ex parte before an Examiner, will 
at the hearing be treated as an affidavit. 

We thus see that affidavits occupy a principal place 
in a Chancery suit ; they may be described as written 
statements on oath ; it follows from their nature that 
they must be made voluntarily, and that no means 
exist to compel an unwilling witnes^^ to make an affi- 
davit. Before the year 1852, this sometimes occa- 
sioned a defeat of justice ; for a fact essential to the 
plaintiff^s case might be only in the knowledge of some 
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person^ who from hostility or from a wish to avoid the 
appearance of partisanship, refused to make an affi- 
davit, and who yet had not such an interest in the 
matter as would enable the plaintiff to make him a 
party to a suit, and compel him to put in an answer : 
in such a case, the plaintiff had no means of proving 
the fact on any interlocutory application, as for an 
injunction, and thus a long delay occurred before the 
plaintiff could have that assistance of the Court to 
which he was entitled, and of which the utility in 
a great degree depended on its being obtained with 
speed. 

To remedy this, the Court is now empowered, on 
special application, to allow use to be made on all oc- 
casions of evidence taken orally ; and persons are eom- 
pellable, in such a case, to attend on a subpoena, at the 
Examiner's Office, and give evidence, in the same man- 
ner as with a view to the hearing of the cause. 
• A solicitor who wishes to obtain an affidavit from 
any person first ascertains what the deponent is pre- 
pared to swear to ; he then puts this into a regular 
shape, and, if necessary, the draft is settled by coun- 
sel : the solicitor then ought to go through it with the 
deponent, to make sure that the contents are such as 
he can swear to. The deponent afterwards attends 
before one of the Commissioners to take oaths in 
Chancery (who should not be the solicitor in the 
cause), and, having signed the affidavit, swears that 
the contents are true : the Commissioner then signs a 
jurat, which is appended. The practice with regard 
to swearing affidavits abroad is the same with what 
has been already described with regard to answers. 

B 
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The aflSdavit, when sworn, is taken to the proper 
Clerk of Records and Writs, who satisfies himself of 
the genuineness of the signature to its jurat, and files 
it : an office copy is then made, on the application of 
the party who filed it, which office copy alone is the 
document on which the Court acts, except in certain 
urgent cases during the Long Vacation, when the 
offices are not open : in these the Court will act on 
the original affidavit. When it is wished to make use 
of an affidavit before an office copy can be made, a 
plain copy may be presented to the clerk, and, if 
satisfied of its accuracy, he will mark it as an office 
copy. Office copies of written affidavits will now, 
however, seldom be used except on interlocutory ap- 
plications, such as motions for an injunction, or the 
like ; for by the General Orders of May, 1862, it is 
provided that the evidence in suits shall be printed 
under the direction of the Clerks of Records and 
Writs ; and application to have the evidence printed 
may be made by any party to the suit (whether issue 
be joined or notice of motion for a decree be served) as 
to affidavits, after the times respectively allowed for 
filing such affidavits, and as to depositions taken on 
the oral cross-examination of the witnesses who 
have made affidavits, after such depositions shall have 
been filed. Every party who files an affidavit or 
causes depositions to be taken, is to take from the 
Clerks of Records and Writs a printed copy of every 
affidavit filed by him, and of all such depositions, for 
which he is to pay twopence per folio. This will be 
the office copy. 

Any person who has made an affidavit is liable to 
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be cross-examined and re-examined orally^ in the man- 
ner described in the last section. 

There are certain aflSdavits^ with which every party 
ought tabe provided at every hearing before the Court, 
but which do not tend to throw light on any of the 
matters at issue, and will be of no use unless the 
other side make default. For if the party who wishes 
to put the Court in motion be present when the case 
is called on, but the other party be absent^ no order 
can be made unless it be shown that the moving 
party has done what the laws of the Court required 
him to do, in order to secure the attendance of the 
other party : if this be done, then the absent party 
may fairly be presumed to be content to submit to 
any order to which the Court may think the mover 
entitled, after hearing his own statement of his case. 
The mover should therefore go into Court .prepared 
with an afSdavit to prove the service on the other 
parties of the notice of motion, subpoena to hear 
judgment, or other document which the nature of 
the proceeding may require. And the other party 
should likewise be prepared to prove that he has been 
served with the same document : for if he ^an do so, 
he may claim the costs of his attendance from the 
defaulting mover who has required k. To enable the 
person who effected the service of the document to 
make this affidavit, it is usual and proper, at the time 
of the service, to make a memorandum of the fact 
and circumstances : indeed, as we have said, by the 
rules of the Courts of Common Law^ this is^ in some 
cases, obligatory. 

When it is wished to prove documents by affidavit, 

E 2 
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it is done by showing the original to the deponent at 
the time of swearings which original is then^ for the 
sake of identification, marked with some letter of the 
alphabet, and a memorandum is indorsed on it and 
signed by the person before whom the oath is taken. 
This original is thenceforth called an exhibit, from the 
Latin exhibere, '^to produce or show/' because the 
document is produced and shown to the deponent. 
Every statement in an affidavit must show the means 
of knowledge of the deponent, and at the foot of the 
affidavit must be written a memorandum stating by 
whom the same is filed. Such memorandum shall be 
in the following form : — ''This affidavit is filed on the 
part and behalfof the plaintiffs'' or ''of the defendants 
M. or N.," or as near such form as possible.* 

The example given in the Appendix No. XIV. will 
show the form of affidavits, and the manner of proving 
exhibits. 

* See the 18th and 23rd Bules of the Orders of 5th Feb. 1861. 
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CHAPTER VI. 

THB HEARING AND DECBEE. 

This Chapter will contain two sections : in the first, 
the proceedings on the Hearing of a Cause will be de- 
scribed ; the second will treat of the form, nature, and 
consequences of the Decree. 

Section 1. 

The Hearing, 

The cause having been set down will appear in the 
paper, and in its turn be called on for hearing. The 
plaintiff should furnish, for the use of the Judge, 
copies of all the pleadings and evidence in the cause, 
and the brief given to his counsel should contain the 
same documents. The brief furnished to the counsel 
for each defendant consists merely of so much of the 
pleadings and evidence as can be read by or against 
that particular defendant : that is, of the bill and re- 
plication, if any, and the answer of that defendant, 
together with the plaintiff's evidence, and that ad- 
duced by that defendant. No defendant has any con- 
cern with the answers or evidence of his co-defend- 
ants, unless the plaintiff has given him notice of his 
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intention to read the answer of a co-defendant against 
him. 

Two counsel are usually engaged by each party^ one 
of whom is commonly a Queen's counsel : but both 
the number and the standing are entirely optional, 
and in cases of more than ordinary length or import- 
ance, the employment of three, or even of four, can 
be justified. It will sometimes happen that two con- 
flicting interests in the subject of the suit may be 
centred in one individual, — as, if he claim one in his 
private character, and the other in his representative 
capacity ; in such a case, different counsel may be 
employed to support each interest. For instance, if a 
doubt arise between B. and C. as to the construction 
of A/s will, and B. die, leaving C. his executor: in. a 
suit instituted to settle the true construction, it would 
be the duty of C, the executor, to instruct counsel to 
oppose the view which is upheld by the counsel for 
C. the individual. The same counsel may appear for 
two or more parties, not only when they are jointly 
interested, but even when their interests are entirely 
distinct, so long as there is not any conflict between 
them. 

The argument is opened by the plaintiff, who is fol- 
lowed by the defendants in the order in which they 
appear on the record, unless any of them happen to 
be in the same interest with the plaintiff, in which 
case they immediately follow him : when all the de- 
fendants have been heard, the plaintiff has the right 
to reply. If the Court think that the plaintiff has not 
in his opening made any primd facie case, the appli- 
cation is dismissed without hearing the defendants at 
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all ; and similarly, if the arguments of the defendants 
have not raised any doubt in the mind of the Court, 
no reply is called for. We shall see in a future chap- 
ter, that the question as to the costs of the suit is not 
usually disposed of at the hearing ; but when it is so, 
the argument upon it takes place, after the decision 
has been given on the main point. At the conclusion 
of the argument, the Court pronounces its opinion, of 
which the heads are taken down by the registrar whose 
turn it is to attend the Court, and also by the various 
counsel on the backs of their briefs : the heads so taken 
down form the original material from which the de« 
cree is afterwards framed. 

It often happens that there can be no doubt as to 
the decree to which the plaintiff is entitled ; in such 
case, it may be arranged beforehand by the parties, 
after which the cause is marked as short, and counsel 
merely appear and give their consent on behalf of 
their clients. 

If the case be such that it is not expedient to 
allow the facts to become public, it will be heard 
by the Judge in his private room, to which only the 
solicitors and counsel engaged will be admitted : in 
this case, the judgment will sometimes be given in 
public, especially when it involves any important ques- 
tion of law, and does not turn upon the facts as to 
which secresy is desirable. 

Section 2. 
The Decree. 
A Decree, as distinguished from an Order, is the 
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sentence of the Court delivered on the hearing of the 
cause^ and not on any interlocutory application^ and 
thus it corresponds to a Judgment at Law^ as distin- 
guished from a Rule : but as the greater part of what 
we shall here say concerning decrees will apply with 
little or no alteration to orders^ we shall include these 
latter under the name of decrees. When a bill is 
dismissed at the hearings this is not done by decree^ 
but bv an order of dismissal : mention is sometimes 
made of a decretal order^ which seems to be an order 
made on motion or otherwise not at the regular hear- 
ing of a cause, and yet not of an interlocutory nature, 
but finally disposing of the cause, so far as a decree 
could then have disposed of it : such would seem to 
be the orders made on motion for decree, and also 
orders directing preliminary inquiries in certain cases, 
where the Court will not consider the main question 
in the suit, until it knows, by a certificate of a chief 
clerk, what is the state of the facts. These distinc- 
tions are of no practical importance, and we shall not 
further advert to them, but shall apply the word 
" decree" to every formal expression of the judicial 
will of the Court. 

On turning to the Appendix, the reader will find 
some specimens of decrees and orders. See No. XV, 

We have seen that the registrar who attends in 
Court each day takes down in his book the heads of 
the decree pronounced in each cause: the counsel 
also take down the same, according to their under- 
standing of it. Immediately after the hearing, the 
plaintiff or other party who may be moving in the pro- 
ceeding, takes to the Registrar's OfSce his senior 



THE HBABINO AND DECUES. 81 

counsels brief^ with its indoraeinent^ and also all the 
papers which were or might have been used as evi- 
dence at the hearing : the party who takes this pro- 
ceeding is said to have the carriage of the decree, and 
it is sometimes a matter on which the Court gives a 
special direction, that the carriage be given to some 
party other than the one to whom it falls naturally. 

The registrar compares his note of the decree with 
that indorsed on the brief, and if he find them agree, 
he considers whether all the necessary evidence has 
been left with him, and if not, he proceeds no further 
until it is left. Then he draws up the minutes of the 
decree, which consist of the substance of the decree 
itself, in a shape far more formal than the notes on 
the briefs, but wanting the commencement which is 
found in the final form of the decree : this difference 
will be best understood by comparing the full form of 
one decree with the minutes of others, as given in the 
Appendix. 

It will be readily understood that the minutes con- 
tain all the substance of the decree, which can after- 
wards be framed from them by an operation little 
more than mechanical : the names of the parties ap- 
pearing, and of those against whom an order was 
taken on affidavit of service, as well as a note of the 
evidence to be entered on the decree, though forming 
no part of the minutes, are generally prefixed to them : 
copies of the minutes thus prepared are delivered out 
from the Registrar's Office to all parties that apply, 
and a day is fixed for settling them. On the day ap- 
pointed all parties that please attend by their soli- 
citors before the registrar, at the office, and he prp- 

x8 
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ceeds to settle the minutes : if any question arise as 
to the proper form, the cause is put in the paper, " to 
be spoken to on the minutes/' and the Court there- 
upon explains what was the exact decree pronounced. 

Thus, finally the minutes are settled ; frequently the 
parties agree among themselves as to the minutes, 
which are sometimes drawn by counsel, and these mi- 
nutes are then at once adopted by the registrar. The 
decree is drawn up from the minutes by a clerk in 
the office, and is perused by the fegistrar in the pre- 
sence of such of the parties as please to attend : if 
found correct, he passes the decree, by placing his 
initials in the margin at the end. 

When passed, the decree is left with a clerk in the 
oflSce for entry, and is by him entered or copied in 
the registrar's book. This book contains an authentic 
copy of every decree made by the Court ; and since, 
up to the year 1833, every decree was prefaced by a 
recital of the pleadings, the whole formed a report of 
the cause, to, which appeal is often made when a 
doubt arises on the accuracy of the report cited from 
a printed volume. Under the present practice, the 
entry shows nothing but what order was made, and 
on what evidence it was founded, so that its useful- 
ness as a report is much less than formerly; still, 
however, the registrar's book is often referred to on 
points of form. 

At the beginning of every Michaelmas Term, two 
books are provided for the entry of the decrees to be 
pronounced during the year then commencing, — one 
to contain those to be pronounced in causes where the 
first letter of the surname of the first plaintiff^ is found 
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iii the earlier half of the alphabet ; and the other^ to 
contain those belonging to the latter half. Any par- 
ticular decree is quoted by the folio of the book in 
which it is found : thus an order made in the case of 
Powell V. Matthews, is found in Reg. Lib. B^ 1854, 
f. 1423^ or on the 1423rd folio of the second volume 
of the annual book commencing in November, 1854 : 
probably this particular order was pronounced in 1855, 
and possibly in the October of that year. 

On consulting the forms of decrees and orders re- 
ferred to, it will be found that they are divisible into . 
four parts, of which one is sometimes absent : these 
are, the title of the cause, and the date ; the proceed- 
ing in which the decree is made, and the evidence on * 
which it is founded ; the declarations of right, if any, 
and the ordering part. Of these in order. 

The title, as given in the heading of the decree, 
contains not only the names of the parties themselves, 
but also of the guardians of any defendants who are 
infants or idiots or lunatics. The date is that of the 
day on which judgment was actually delivered, which 
is occasionally not till some days after the hearing, 
time having been taken by the Judge to consider what 
decree should be made. 

After the date is stated the proceeding, whether the 
hearing, or motion or petition, or otherwise, on which 
the decree is made ; and also whether it be made in 
the presence of all parties, or in the absence of some, 
and whether the absent parties have been served with 
the proper notice or otherwise : then is entered the 
evidence on which the decree is founded, which should 
include all that each party might have read, provided 
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he do not wish to exclude it : for instance^ when a bill 
is dismissed without hearing the defendants^ they have 
had no opportunity of reading any evidence^ but yet 
they are entitled^ if they please, to have entered on the , 
decree what they might have read : and this is impor- 
tant with reference to the prospect of an appeal ; for if 
an appeal be brought and dismissed, it will generally be 
dismissed with costs to be paid by the appellant ; if, 
however, on the appeal, the respondent use evidence 
which was not used on the hearing below, each party 
will often be left to bear his own costs : and the Court 
of Appeal cannot look to anything but the decree to 
ascertain what was used on the former occasion. 

The next part of a decree, which, as we have said, 
does not by any means always occur, is the declaration 
of right : it will be readily seen that this is equiva- 
lent to the finding of a jury on an issue between the 
parties, or of the Court on a demurrer at law, while 
the ordering part which follows is analogous to the 
judgment at law which follows on the verdict and 
assessment of damages. A declaration of right con- 
tained in a decree operates as an estoppel between the 
parties, in the same manner as a judgment at law : 
and also, the Court wo?ild interfere by injunction to 
restrain any proceedings by one of the parties incon- 
sistent with the declaration. For instance, if a suit 
be instituted to carry out the trusts of a will of 
real estate, and the heir be made a party, he has a 
right to an issue to try the validity of the will : if 
he waive this right, or if the issue be decided in favour 
of the will, a decree will be made declaring that the 
will is well proved : by this declaration the heir is 



THE HEARING AND DSCBEE. 85 

estopped from denying the validity of the will, and yet, 
if he commenoe an ejectment, the devisee would have 
no opportunity at law of pleading the estoppel ; hence 
it would be necessary to have recourse to Chancery 
for an injunction, unless the devisee were prepared to 
risk the verdict of a second jury, on such evidence, in- 
cluding the decree, as he could produce of the exe- 
cution of the will and the sanity of the testator. 

The most frequently occurring species of declara- 
tion of right, which corresponds to a judgment on 
a demurrer at law, is that by which the Court de- 
clares what is the true construction of written in- 
struments, and particularly of wills : such declara- 
tions are exactly equivalent to the answers given to 
the questions appended to a Special Case, as will be 
seen in our Third Part. 

After the declarations of right, if any, comes the 
ordering part, which is itself occasionally wanting, 
when the decree is said to be merely declaratory : this 
part directs the doing of such acts as are necessary to 
give the plaintiff such relief as he is entitled to have 
on that particular occasion. These acts are some- 
times the payment of money, or the execution of 
deeds, or the like : but more frequently, on the hear- 
ing the cause is referred to the Judges' Chambers, 
to take accounts, make inquiries, or the like, in order 
to ascertain the facts of the case. The nature of 
the proceedings thus directed by decrees will be dis- 
cussed more fully in the First and Second Chapters of 
our next Part. 

When a decree has been passed and entered, it is 
looked upon as su£Sciently perfect to be the ground of 
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further proceedings, either in pursuance of it, or for 
enforcing the doing of the acts ordered ; and it can- 
not be altered, except as to obvious errors, without a 
regular rehearing : obvious errors can still be corrected 
on petition. But there are some purposes for which 
it is necessary to go through a further ceremony, 
called the Enrolment of the Decree. This we must 
proceed to describe. 

Any decree or order of the Court may be enrolled, 
which is not in its nature merely interlocutory : if 
it be in its nature final, it may be enrolled, although 
made not on the hearing of the cause, but on motion 
or petition : thus, a decree made on the hearing of a 
foreclosure suit, which is not absolute until confirmed 
by a further order, is not a subject for enrolment ; 
while an order dismissing a bill for want of prose- 
cution, though made on motion, is yet suflSciently 
final in its nature to be enrolled. 

The party wishing to enrol a decree makes a copy 
of it, preceded by a statement of the prayer of the 
bill, and some other details ; this copy is called the 
Docquet, and is left with the Record and Writ Clerk, 
together with the original decree : he compares them, 
and if he find the docquet correct, he procures the 
signature of the Lord Chancellor to it, and then copies 
the docquet and signature on parchment rolls : the 
docquet and engrossment are preserved in the office. 
In Rolls causes, the signature of the Master must 
be procured to the docquet before it is left at the 
office. 

The enrolment must be effected within six months 
from the date of the decree : after that time, the leave 
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of the Court is necessary, which will be granted unless 
any party can show a reason to the contrary. 

The enrolment of a decree has two distinct effects : 
it cannot when enrolled be varied by the simple and 
cheap process of rehearing, but it is necessary to have 
recourse to the House of Lords, or to file a bill of 
review : in fact, the House of Lords will not enter- 
tain an appeal from a decree which has not been 
signed and enrolled. Moreover, if a second bill be 
brought for the matter disposed of by the decree, this 
decree may after enrolment be pleaded in bar of the 
second suit, whereas it cannot be so pleaded while yet 
unenrolled. 

The effect of enrolment on the right of appeal 
makes it important that some means should be pro- 
vided of preventing parties enrolling their decree, as 
soon as they learn that a rehearing is intended be- 
fore the Court of Appeal : for this purpose, any party 
has a right *to lodge in the Record and Writ Oflfice 
a caveat, or notice to the oflScer not to enrol the 
decree. After this has been lodged, notice will be 
given of any application to enrol the decree affected : 
the caveat must then be " prosecuted with effect ^^ 
within twenty-eight days from the leaving the docquet 
at the ofBce. 

The presentation of a petition of appeal will not of 
itself stop the enrolment : the order for setting down 
the appeal must be actually served before the docquet 
is left, or within twenty-eight days after, in case a 
caveat have been lodged. 

The Lord Chancellor has jurisdiction to vacate any 
enrolment, which he will exercise when the enrolment 
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appears to have been procured by any kind of irregu- 
larity^ or with circumstances of surprise or bad faith : 
thus^ if one party were about to lodge a caveat, and 
the other told him that he need not go to the expense, 
for they would not enrol, and nevertheless the latter 
did proceed to enrol the decree, no doubt the enrol- 
ment would be vacated. 

The expense of enrolment is considerable, and there- 
fore it is never resorted to without some special rea- 
son : hence a very small proportion of the whole num- 
ber of decrees pronounced will be found in the enrol- 
ment office. 

Every decree ordering some act to be done must 
mention how long a time from service of the decree 
the party has for doing it. To enforce the decree, a 
copy is made with an indorsement in a fixed form 
(see the Appendix, No. XVI.), mentioning the conse- 
quences of disobedience : the decree is then served on 
each party ordered to act, by showing the X)riginal and 
delivering to him a copy. For the consequences of 
non-compliance with the direction of the decree, the 
reader is referred to the Chapter on Contempt. 
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PART II. 



COUBSE OF A SUIT AFTER DEGREE AND INCI- 
DENTAL PROCEEDINGS. 

In the first Part we have traced the regular steps by 
which a defendant in a suit is compelled to give the 
discovery required of hifu^ and by wLich a decree is 
obtained against him. In some cases this decree may 
put a complete end to the suit^ as when a bill is dis- 
missed without costs^ or when a merely declaratory 
decree has been sought : but this can rarely happen^ 
for there will generally be some costs to be paid by 
one party to another^ even if nothing more remain to 
be done : and in a large proportion of cases^ the event 
of the various proceedings taken under the decree is 
of the utmost importance with reference to the sub- 
stantial success of the suit. We shall in this Part 
treat briefly of the ordinary course of some of the 
more usual of these proceedings^ which^ as we have 
seen, are very various in their nature. 

Moreover, we have hitherto confined ourselves to 
the regular course of the suit, that is, the simplest and 
most direct by which it is conceivable that the object 
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of the suit could be obtained. But it is probable that 
in the great majority of suits this regular course is not 
taken without the intermixture of certain incidental 
proceedings^ having the object^ either of facilitating 
this regular course, where it is impeded in any par- 
ticular case ; or of obtaining, where the rules of the 
Court allow it, some part of the relief at an earlier 
period than it could otherwise be obtained, or of cor- 
recting some error supposed to have been committed 
by the Court in its decision on any question brought 
before it ; or lastly, of obtaining payment by the pro- 
per parties of the costs of the suit. 

The principal of these incidental proceedings will 
be discussed in this Part, which will be divided into 
ten Chapters, as follows : — (1) Proceedings under the 
Decree ; (2) Proceedings in Chambers ; (3) Further 
Consideration ; (4) Supplement and Revivor; (5) 
Motions ; (6) Petitions ; (7) Contempt ; (8) Particu- 
lar Persons; (9) Appeal; (10) Costs. 
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CHAPTER I. 

PROCEEDINGS UNDER THE DECREE. 

We have seen how various are the directions contained 
in decrees^ and that they generally include references 
to Chambers: these will be treated of in the next 
Chapter^ and at present we shall confine ourselves 
to some less usual but still very common proceedings. 
Of these^ the principal are paying money or trans* 
ferring stock into or out of Courts and sending issues 
to be tried in a Common Law Court : and firsts of 
the payment of money into Court, 

Whenever the plaintiff can read from the defendant's 
answer a clear admission that he holds a definite sum 
of money upon trust, the plaintiff is entitled to have 
this money brought into Court, and can even compel 
its payment by the summary proceeding of motion^ 
as soon as the answer has been filed^ without waiting 
till a decree has been obtained ; and if at the hearing 
the plaintiff can prove the existence of the trust and 
the amount of the trust fund, a similar order will be 
contained in the decree : and frequently an order is 
made for payment of the sum to which a trust fund 
shall be ascertained to amount on taking the accounts. 
The Court has jurisdiction also to make an order of 
this nature on the plaintiff; and in some cases^ as 
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that of an interpleader suit, the bill regularly contains 
a dubmission on the part of the plaintiff to pay in the 
sum which is claimed from him by the defendants. 
The same remarks apply to the transfer of stock into 
Court. The principle upon which the Court acts is to 
secure all trust moneys from any possible danger of 
misapplication^ as far as possible without risk of inter- 
fering with any rights of persons in possession, and 
against whom no charges of misconduct are brought. 
The payment or transfer into Court does not in any 
degree affect the rights of the persons beneficially en- 
titled to the fund, which is afterwards distributed 
among them according to their respective interests. 

Every order for the payment of money into Court 
should mention the day on or before which the pay- 
ment is to be made, and also the particular account, 
if any, to which it is to be placed. Before the ap- 
pointed day, the party who is to make the payment 
attends in the proper department of the Accountant- 
General's Office, and hands in the order directing the 
payment ; in a day or two he receives a direction to 
the Bank of England to receive the money : that bank 
acts as bankers to the Court, receiving money on the 
direction of the Accountant- General, and paying it, 
as we shall hereafter see, on the cheque of that officer, 
in whose name all the money and stock stands. The 
direction must be taken to the bank when the payment 
is made, and a receipt will be given by the bank clerk, 
which must be taken back to the Accountant-GeneraFs 
Office. Proof of the payment having been made can 
be given by obtaining an office copy of this receipt, 
and of the certificate of the Accountant-General. 
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When stock is to be transferred into Court, the 
proceedings are similar to those just described. 

When money has been paid into Court, it is often 
ordered to be laid out in the purchase of stock, so as 
to give the parties entitled the benefit of interest ; and 
when this direction does not form part of the order 
under which the payment is made, yet it is frequently 
given on the petition of any person interested : it is 
generally the duty of trustees to see that their cestuis 
que trusient do not suffer through their money lying 
in Court unemployed. The order directing purchase 
of the stock may order payment of the dividends to 
be made to any person, or it may order them to be 
invested, in the purchase of like stock, so as to accu- 
mulate at compound interest. In default of an order 
otherwise disposing of them, the dividends will lie idle 
in the bank. 

Money or stock brought into Court to the credit of 
any suit or matter is placed to some particular ac- 
count, which is named in the order directing the pay- 
ment or transfer : the title of this account expresses 
shortly the source from which the money is derived, 
or the persons to whom it belongs : thus, if it belong 
absolutely to one person who is an infant or otherwise 
under disability, it will be placed to the credit of the 
suit, " The account of A. B., an infant,'' or otherwise, 
as the case may be. Sometimes the title of the ac- 
count expresses that the fund is liable to legacy or 
succession duty, the object being to prevent any mis- 
take being made when the fund is applied : it is the 
duty of the Accountant-General to take care that 
these duties are satisfied before any money subject to 
them leaves his hands. 
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When money or stock is standing to any account 
in a suit or matter, it cannot be dealt with except 
upon notice to all persons interested who are parties 
to the suit : but it oftens happens that persons are 
interested who are not parties, as particularly when a 
mortgage' or sale is made of a fund in Court : in such 
a case the mortgagee or vendee should procure a stop 
order, the nature of which is described in a subse- 
quent Chapter, Part III. Chap. 3, Sec. 2. 



When money is to be paid or stock transferred out 
of Court, the order directing the payment is taken to 
the Accountant-General's Office, where, after a day or 
two, a cheque for the amount will be given on attend- 
ance of the proper person : generally the payment is 
directed by the order to be made to the person actu- 
ally entitled for his own benefit, who must be identified 
by a solicitor : but if the payment be made for costs^ 
it is made directly to the solicitor, his being the hand 
ultimately entitled to receive it : and often, money is 
ordered to be paid to tlie solicitor on his u^jdertaking 
to see to the application of it, where several small 
sums have to be paid, and the expense of the attend- 
ance of all the claimants at the office would be con- 
siderable. The cheque is countersigned in the office, 
and^hen taken to the bank, where, if presented within 
one mouth, it will be paid to the person named or his 
order. 
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It often happens that before the main question in 
a suit can be disposed of^ a decision must be obtained 
on some previous and subsidiary question, either of law 
or of fact. When such a question of law arose, it was 
formerly the practice to state it in the form of a case^ 
and send it for the opinion of a Court of Law : the 
case was argued before this Court, and a certificate 
returned of the opinion of the Judges : this power was 
taken away by the 61st section of the '^Jurisdiction 
Act/' but the Judges in Chancery have the power to 
call in the assistance of a Common Law Judge,"*^ who 
hears the argument in the Equity Court, and gives 
his opinion on a question submitted to him by the 
Equity Judge. The recent Act (25 & 26 Vict. c. 42) 
which provides for the trial by or before the Court of 
Chancery of questions of law or fact arising in suits, 
contains an express clause preserving the right of the 
Chancery Judges to call in a Common Law Judge to 
aid in deciding questions of law. With regard to 
questions of fact, the Court of Chancery is now bound 
either to decide them without the aid of a jury, or to 
summon a jury, under the power conferred by the sta- 
tute (hereinbefore mentioned) of 21 & 22 Vict. c. 27. 
Probably the Court will feel bound to order a jury to 
be summoned, if any party to the suit require it, and 
at any stage of the suit ; for although, under the old 
practice, the Court did not usually direct an issue at 
law until it had heard the cause, still it had jurisdic- 
tion to grant an issue upon an interlocutory applica* 
tion ; and it would hardly be consistent with the 
recent improvements in the speed of Chancery pro- 

• 14 & 15 Vict. cap. 83, sec. 8. 
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cedure to require the evidence to be taken in the usual 
way with a view to a hearings and then to have to take 
it again before a jury. 

It frequently happens that the plaintiff in a Chan* 
eery suit must establish his l^al right before he can 
obtain relief in a Court of Equity ; thus, if a bill be 
filed to restrain the infringement of a patent, the plaiu- 
tiflF may be required to prove the validity of the patent, 
before he can sustain his suit ; in such a case, the 
question of validity will (instead of being tried by 
action at Common Law) be put into the form of an 
issue, and tried before the Equity Judge (with or with- 
out a jury) . 

A further important addition to the powers of the 
Court of Chancery is conferred by the 2nd section of 
the above Chancery Jury Act, by which the Court, in 
all cases where it has jurisdiction to entertain appli- 
cations for an injunction against a breach of any 
covenant, contract, or agreement, or against the com- 
mission or continuance of any wrongful act, or for 
specific performance of any covenant, contract, or 
agreement, is empowered to award damages to the 
party injured, either in addition to or in substitution 
for such injunction or specific performance, and such 
damages may be assessed in such manner as the 
Court shall direct. The regulations made by the 
Judges with reference to proceedings under the Act 
will be found in the 41st of the Consolidated Orders, 
rules 26—52. 



The issuing of particular writs is sometimes di- 
rected by the decree, but as this is more usually 
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done on motion, we shall say no more about it in 
this place. When an injunction has been issued on 
motion^ it is sometimes made perpettml by the de- 
cree : the effect of this direction is that the injunc- 
tion can then be discharged only by a proceeding 
of solemnity sufficient to reverse the decree : as long 
as the writ depends simply on an order made on mo- 
tion^ it can be discharged by another motion. 

A class of cases remains to be noticed in which the 
Court is applied to for the performance of functions 
resembling those of an arbitrator : as in the case 
where a partition of lands is sought by one of several 
owners. Here the decree wiU order a commission to 
issue to persons appointed by the various parties to 
the suit^ directing them to divide the land in ques- 
tion into lots^ according to the interests of the dif- 
ferent parties : the commissioners accordingly make 
the allotment and return the commission^ whereupon 
the Court directs mutual conveyances of the several 
portions^ by which the partition is completed. 

The proceedings in suits for settlement of boun- 
daries and for assignment of dower are generally simi«- 
lar to the above. 

The Court will sometimes make a decree for parti- 
tion at once^ without the expense of a commission, on 
being satisfied by the affidavits of surveyors that the 
proposed partition is fair and proper. For a form of 
ftuch a decree, see 3 Sm. and Giff. IB. 
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CHAPTER II. 

FBOCEEDINOS IN CHAMBEBS. 

Hitherto we have not spoken of any proceedings 
taken before a Judge^ except while sitting in Court : 
but the larger portion of the business of the suitors 
is transacted out of Courts in the Chambers of the 
Judges : of the mode of carrying on this business we 
propose to speak in the present Chapter. 

The business done in chambers is of two kinds: 
one is the making of orders in cases which are so 
simple^ or involve property of so small an amount, 
that it is expedient to avoid the expense of a hearing 
in Court : the other is business which is little more 
than ministerial, such as the taking accounts and 
making inquiries directed by decrees. These two 
classes of business will be treated of in the two Sec- 
tions of the present Chapter. 

Section !• 

Ministerial Business. 

It is observed in the treatises on Equity Jurispru- 
dence that a great part of the jurisdiction of the Court 
of Chancery arose from the facilities which that Court 
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presented for the determination of matters of account, 
which facilities consisted not merely in the power 
given to the plaintiff to obtain a discovery on the oath 
of the defendant in aid of proof of the items, but also 
in the existence of machinery better adapted than that 
of a jury to determine on the multitude of questions 
of fact which necessarily arise in taking a long ac- 
count. From these causes^ the Courts of Equity were 
supported in their assumption of jurisdiction in every 
case of complicated accounts ; and now^ in order to 
support a ^ bill seeking to have an account taken in 
Equity, it is unnecessary to show any ground of 
equitable interference, beyond the mere fact that the 
account is too complicated to be conveniently dis- 
posed of in an action at Law for the balance. More- 
over, there are very few suits of any kind in which it 
is not requisite to take accounts, in aid of the main 
object of the suit : so that a very great amount of 
business of this kind has to be disposed of. It is also 
frequently necessary to make inquiries as to the mem- 
bers of a family, or the expediency of dealing with 
property in a particular way, or as to other points on 
which the Court requires to be satisfied before the 
rights of the parties to the suit can be finally deter- 
mined. Thus, all the ministerial business of the Court 
comes under the two heads of accounts and inquiries, 
which are carried on by the Chief Clerks in pursuance 
of directions from the Judge; and it is usual to pray 
in almost every bill that, for the purposes previously 
mentioned, all proper directions may be given, ac- 
counts taken, and inquiries made, though this ge- 
neral form should not be considered sufficient to pre- 

f2 
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elude the necessity of indicating in the prayer the 
specific matters as to which accounts and inquiries 
are anticipated. 

The Chief Clerks to whom this business is con- 
fided are nine in number, three being attached to the 
chambers of the Master of the Rolls, and two to each 
of the Vice-Chancellors. They are appointed by 
these Judges respectively, by virtue of the Act of Par- 
liament passed in 1852* for the abolition of the 
office of Master in Chancery : before that year, the 
ministerial business of the Court was transacted by 

the Masters.t 

The Chief Clerks of each Judge attend at his cham- 
bers daily, except during vacation: the business is 
divided between them by the first letter of the sur- 
name of the first plaintiff. A daily list of the cases 
to be disposed of by each is made out and hung up 
outside the door of the chambers. 

In order to procure the taking of the accounts 
directed by any decree, the party having the carriage 
of the decree (t. e. usually the plaintiff) takes a copy 
of it to the chambers of the Judge to whose Court 
the cause is attached, the copy having indorsed upon 
it a certificate of its correctness signed by the soli- 
citor : this copy so carried in is the foundation of all 
the subsequent proceedings in chambers. 



• 15 & 16 Vict. c. 80. Every Chief Clerk (unless he has been a 
Clerk to one of the Masters) must be a Solicitor of ten years' stand* 
ing at the least : on being appointed, he must procure himself to be 
struck off the roll of Solicitors. See also 27 & 28 Vict, c 16, 

t By order of Court, dated the 2drd August, 1860, all matton 
then pending before the Masters were transfen^d to the Judg^ 
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On receiving this copy of the decree^ the clerk will 
mention what is the earliest day and hour at which 
he will be disengaged^ so as to be at liberty to pro- 
ceed with the business ordered by the decree : the time 
appointed is entered in a book^ called the Summons 
and Appointment Book^ and a summons is issued^ re- 
turnable at that time. 

A summons is the document by which all parties 
concerned are required to attend at chambers when 
any matter is to be gone into : its form is prescribed 
by 35th Cons. Ord. r. 2, and will be found in the 
Appendix, No. XVIII.* 

The form there given is that used when the object 
of the application is to enter on the taking accounts 
under a decree : but in every case the particular ob- 
ject sought must be shortly stated. 

When a summons is to be issued^ two copies are 
taken to the chambers, when one will be filed and the 
other sealed by the clerk, who at the same time will 
make an entry in the Summons and Appointment 
Book ; copies of the summons are then made for ser- 
vice, which is effected by delivering a plain copy and 
at the same time showing that bearing the seal: there 
should be at least seven days between the service and 
the return, and if through any cause the service can- 
not be effected in time to leave that interval, the day 
of the return will be altered on an application for that 
purpose in chambers, and a new day indorsed^ the in- 
dorsement being authenticated by the seal. 

On the arrival of the time appointed, the parties 
attend either personally or by their solicitors, counsel 

* See also Schedule K, appended to the Ck>n8olidated Orders. 
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not being heard in chambers before the Chief Clerk^ 
and the first thing to be done will generally be to fix a 
time for the accounting parties to bring in their ac- 
counts : the length of time allowed for this will of 
course vary with the nature^ length, and complexity of 
the matters in question. On the arrival of the ap- 
pointed time, the accounting party makes an affidavit 
verifying the statements of an account which is annexed 
to the affidavit as an exhibit, and this is brought into 
chambers. In the last edition of Mr. Daniell's 'Chan- 
cery Practice,' and in many other books, will be found 
specimens of accounts as practically used in cham- 
bers, and it has not been thought necessary to repro- 
duce them here. It will be observed that the items 
on each side of each account are numbered consecu- 
tivelv. 

When the account has been brought in, any party 
interested may give notice to the accounting party of 
any errors which he may think the account to con- 
tain, accompanying such notice with a concise state- 
ment of the grounds of his objection : the chief clerk 
afterwards at the appointed time goes through the 
account with reference to these objections, and may 
allow or disallow them, as he thinks right, on consi- 
deration of the evidence brought before him, either 
orally or by affidavit. The account is of course looked 
upon as conclusive against the accounting party, and 
therefore the objections will consist of additions to 
the items on the one side, and of striking out or 
diminishing items on the other side. Even when no 
objection is made by any party, vouchers must be 
produced for every payment above £2, subject to a 
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power vested in the Court to order, in a proper case, 
that books of account be taken as prima facie evi- 
dence of the truth of their contents : this power Is 
very sparingly exercised. 

When the chief clerk gives his decision on each 
point, the corresponding alterations, if any, are made 
in the account; and finally, if the alterations are 
considerable, a transcript is made of the whole as 
altered. 

These proceedings have been described ^ taking 
place before the chief clerk, as in fact is usually the 
case : but any party has a right to require that any 
particular question be disposed of by the Judge in 
person ; and for this purpose the Judges sit daily in 
chambers, after the termination of their Court busi- 
ness : the abuse of this power of applying to the Judge 
is prevented by the discretion exercised in the disposal 
of the costs of the hearing. Counsel may be heard 
before the Judge in Chambers, but as a rule the 
business in Chambers is conducted by solicitors. 

The result of the account thus taken is finally em- 
bodied in a certificate by the chief clerk, which is 
signed and adopted by the Judge in the same manner 
as a certificate giving the result of inquiries directed 
to be made by a decree. To these inquiries we will 
now direct our attention. 

The inquiries which are most frequently prosecuted 
in the Judge's chambers are those directed by decrees 
for the administration of the estates of deceased per- 
sons ; such as inquiries after creditors, legatees, next- 
of-kin, heirs-at-law, encumbrances afiecting property, 
and the like. In the latter class of inquiries, suffi- 
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cient evidence to satisfy the chief clerk can usually be 
produced by affidavit^ but in the case of an inquiry 
after creditors, next-of-kin, or other unascertained 
classes of persons, it is usual also to issue an adver- 
tisement, which is inserted in the ^London Gazette' 
on a copy being produced at the office bearing the 
signature of the chief clerk, and is also inserted in 
the usual manner in some other newspapers, where it 
is most likely to be seen by any of the parties sought 
after. It will be seen that by the terms of the adver- 
tisement for creditors (the form of which is given in 
the Appendix, No. XIX.), all who do not come in by 
a certain day will be excluded from the benefit of the 
decree : this means that, if they do not make their 
application until after that day, they may find that all 
the assets Lave been distributed among other credi- 
tors, who will never be compelled to refund what they 
have once received : but if the assets are more than 
enough to pay in full all the creditors who do come 
in, so as to leave a surplus divisible among volunteers, 
such as legatees or next-of-kin, these will be compelled 
to refund proportionately whatever may be necessary 
to pay in full creditors who subsequently prove their 
debts. A similar rule applies to advertisements for 
next-of-kin, and the like. 

Creditors applying under such an advertisement as 
that above referred to, enter their claims at chambers 
in the Summons and Appointment Book, and file an 
affidavit verifying the amount of their demand. If 
the amount claimed be under £5, and no party ob- 
ject, the creditor need do nothing more, and in due 
course he receives the money, with interest at j£4 per 
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cent, from the date of the decree^ and with £2. 2s. 
added for costs of proof: but if he claim more than 
£6, or receive notice that some party objects^ he must 
attend on the appointed day^ and substantiate his 
demand by evidence. It is the duty of the party 
having the carriage of the proceedings to satisfy him- 
self that the affidavit filed amounts to a prima facie 
proof of the validity of the demand. 

Another ministerial function performed in cham- 
bers imder a common administration decree consists 
in carrying out the direction that the property be 
applied in payment of the debts and legacies in a due 
course of administration : this payment is usually 
made by the executor or administrator^ out of the 
balance in his hands, and the amount paid is allowed 
him in his accounts. 

Another matter of great importance, to which we 
can only allude here, is the sale of estates, which may 
be ordered at any stage of any suit ; and which is 
commonly ordered in every decree for the administra- 
tion of realty, conditionally on its appearing to be 
necessary through the insufficiency of the personal 
estate for payment of the debts of the deceased. A 
full detail of the mode in which a sale is effected will 
be found in the third chapter of the thirteenth edition 
of the ' Treatise on the Law of Vendors and Pur- 
chasers,' by Lord St. Leonards. It will here be suf- 
ficient to say, that the title to the estate is investi- 
gated and the conditions of sale are drawn by one of 
the conveyancing counsel to the Court : a reserved 
bidding is fixed for each lot by the chief clerk, and 
the sale is effected by an auctioneer in the usual way : 

F 3 
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the purchaser is entitled to the same abstract of title 
and conveyance as in ordinary cases : and the result 
of the sale being, certified to the Courts an order is 
made that on paying his purchase-money into Court 
the purchaser be let into possession^ and the convey* 
ance executed by all proper parties. Even after the 
result of the sale has been certified^ it is competent 
for any person to apply to have the estate again put 
up to competition^ on his offering a large increase 
over the price at which it was actually knocked down : 
this is termed opening the biddings. 

Reference has just been made to the conveyancing 
counsel to the Court : these are barristers^ at pre- 
sent six in number, who having been practising as 
conveyancing counsel for not less than ten years^ are 
selected for the post by the Lord Chancellor : to these 
gentlemen in rotation is referred all business in 
the nature of conveyancing which comes before the 
Court* 

When everything has been done in chambers which 
is directed by the decree, the result is embodied in a 
certificate by the chief clerk^ to which are annexed^ 
by way of schedule^ the accounts on which it is 
founded. Tlie nature of this certificate will be best 
understood by consulting the example given in the 
Appendix, No. XX. : it will be seen that it gives 
generally only the gross balances of the accounts, but 
that when necessary any special circumstances will be 
stated. The certificate also contains a short state- 
ment of the evidence on which the chief clerk grounds 
his finding. 

* Sec 15 & 16 Vict. o. 80, s. 41. 
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The certificate is settled and signed by the chief 
clerk in the presence of all parties,^ after which it 
must be signed by the Judge. This will be done 
without investigation after the lapse of four days^ un- 
less in the mean time any party express his intention 
of applying to the Judge to vary any point in the 
certificate : the parties had the same opportunity of 
taking the Judge's opinion when the point was origi- 
nally before the chief clerk, but if they please they 
may wait until the whole certificate is completed^ 
after which and within four days they may apply to 
the Judge, who will give his decision and either at 
once sign the certificate or direct the chief clerk to 
vary it, as the case may require. When the certi- 
ficate has been signed by the Judge, it is forthwith 
filed, and any party wishing to vary or discharge it 
must apply, by summons or motion, either at cham- 
bers or in Court, within eight clear days after the 
filing.* 

Occasionally an order directs payment out of Court 
of a sum of money of which the amount is uncertain 
at the date of the order, but which can easily be as- 
certained, such as if it be a sum of interest up to the 
day of payment : the amount of this is calculated by 
the chief clerk, and a certificate signed by him is 
acted upon by the Accountant- General, without the 
delay. of four days necessary to obtain the signature 
of the Judge. 

We have said that, as a rule, counsel do not appear 
at chambers : the chief exception to this rule is when 
sometimes a pressing matter arises in vacation respect* 

* See 15 & 16 Yict. o. 80, s. 34, and 35th Cona. Ord., rule 52. 
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ing which an application would be made in open 
Courts if the Court were sitting : in such a case^ the 
Judge will hear the application in any convenient 
place^ and for this purpose his chambeps are often 
chosen^ where therefore counsel will attend. But 
this is not what is technically called a hearing in 
chambers^ and it will often be had at the Judge's pri- 
vate residence, whether in London or the country. 

Whenever, therefore, as frequently happens during 
proceedings at chambers, points arise, in the taking 
the accounts, 6f great importance, and requiring to be 
argued in the fullest manner, they must be adjourned 
into Court, which will be done on any party satisfy- 
ing the Judge that the case is a proper one. The 
names of the causes to be so heard appear in the list 
of business for particular days, as adjourned sum- 
monses. The facts on which the question arises are 
embodied in the form of a case, which is furnished to 
the Judge and counsel, and the argument proceeds in 
the usual way, the Judge giving directions to the 
chief clerk according to the conclusion to which he 
comes. This is considered generally the best and 
cheapest course to adopt when circumstances render 
a hearing in Court necessary. 

Appeals can be brought from decisions in cham- 
bers in just the same manner as from decisions in 
Court : but cases of sufficient importance to be the 
subject of an appeal are generally of importance 
enough to be fully considered by the Judge below, 
and therefore ought to have been adjourned into 
Court : and a practice exists of adjourning matters 
into Court proformd when the Judge has come to hia 
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decision in chambers,* and it is intended to take the 
point before the Court of Appeal. 

Section 2. 
Judicial Business in Chambers. 

We have in the last Section described the mode in 
which the chief clerks investigate matters submitted 
to them, and embody the result of their investigations 
in a certificate which is approved by the Judge, and 
which is in all subsequent proceedings taken to be in- 
controvertibly true^ unless a motion be made or sum- 
mons taken out to vary it ; but, besides this business, 
the chief clerks frequently make orders of the same 
nature as orders made in Court: to these we must 
now direct our attention. 

We have not yet met with any expression of the 
judicial will of the Court, except decrees: it will, 
however, readily be understood that matters frequently 
require to be decided in the course of a suit both be- 
fore aud after decree, which decisions are termed 
orders : these are generally made on motion or peti- 
tion, which modes of proceeding will be treated of in 
subsequent Chapters, where more will be seen of the 
nature of these orders. 

But orders may also be obtained, in certain cases^ 
by summons in chambers, and when this course is 
possible it ought to be pursued, inasmuch as it is the 
cheapest course : the extra costs of any more expen- 
sive proceeding would have to be borne by the party 
in fault. 

* See York and North. Midland Bailvraj Company v, Hudson, 18 
Bea. 73, and * Smith's Chancery Practice,' sixth edition, 548-9. 
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' The applications which ought to be made at chain* 
bars are specified in Section 26 of 15 & 16 Vict. c. 
80^ and in Rule 1 of the 35th Consolidated Order; 
we can only here say^ that in any case where a party 
wishes to obtain a longer time for taking any step re- 
lating to his pleading or evidence than is allowed for 
the purpose by the general rules of the Courts he 
must apply in chambers for an order giving him the 
requisite leave. So also^ if a plantiff wish to amend 
his bill^ he must apply for an order at chambers : ex- 
cept that he can obtain one such order before and one 
after answer^ by motion or petition of course : this^ 
as will be seen hereafter^ is a simpler and cheaper 
proceeding than even that in chambers. 

Moreover^ orders are made at chambers for pay- 
ment out of Court of sums not exceeding j£300^ 
and for payment of dividends amounting to less 
than £10 per annum : and also in a great variety of 
other cases^ connected with the conduct of suits 
and the management and sale of estates under orders 
of the Court. One class of applications^ however^ 
that for the production of documents^ is of such im- 
portance as to call for a more extended notice. 

A principal branch of the right to discovery which 
a plaintiff has in Chancery has always consisted in 
the right . to the production of any documents in 
the possession of the defendant^ which may be ma- 
terial for the support of the plaintiff's case. In order 
to ascertain whether any such documents exists and 
if so what they are, it has always been usual, though 
it is not now necessary, to introduce into almost every 
bill a charge that the defendant has in his possession 
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or power divers documents relating to the matters in 
question in the suit : and on this charge is founded an 
interrogatory requiring the defendant to give a de- 
scription of all such documents^ which is accordingly 
done by the answer. Before the recent alterations in 
the practice, the plaintiff moved the Court for an order 
that the defendant should produce any documents of 
which he had, by his answer, admitted the possession; 
but now the application for such an order should be 
made at chambers. 

For this purpose a summons is taken out, of which 
the form expresses the object of the application, and 
is served on the defendant. If a sufficient admission 
of the iK)ssession and description of the nature of the 
documents appear upon the answer, the order will be 
at once made : but if the answer do not show these 
particulars, or if no answer have been put in, an 
order will be made that the defendant within a limited 
time make an affidavit*^ in a prescribed form, stating 
what documents he has or had in his possession or 
power, and that within a limited time after the filing 
.of such affidavit, he produce and leave with the Clerk 
of Records and Writs the documents mentioned in 
such affidavit, except such as he shall object to pro- 
duce : the plaintiff may then inspect and take copies 
of all the documents so produced. The plaintiff often 
takes out a summons for production of documents as 
above, without interrogating the defendant as to their 
possession. (See 15 & 16 Vict. c. 86, s. 18.) 

* See a form of such affidavit in Smith's Chanc. Prac. p. 961, 6th 
edition ; and see a form of the order in Seton on Decrees, pp. 1040, 
1041. 
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Very nice questions often arise as to whether a de- 
fendant is compellable to produce particular docu- 
ments : some of the principal grounds of objection are^ 
that they do not tend to support the plaintiff's case, 
but rather relate to that of the defendant : or that 
they are privileged on the ground of professional con- 
fidence between the defendant and his solicitor or 
counsel. 

. Occasionally a party is entitled to have part of a do- 
cument produced, but is not entitled to see the rest : 
in such a case, the privileged part is sealed up^ and the 
grounds of privilege are explained in the affidavit. 

An order for production of documents by the plain- 
tiff is obtainable by any defendant, after he has put 
in a sufficient answer to the interrogatories, if any 
have been served on him.* Formerly a cross bill was 
necessary for this purpose; and if a defendant wishes 
for production of documents by a co-defendant before 
decree, he must still file a cross bill,t but after decree 
a defendant may take out a summons at chambers for 
production of documents by a co-defendant. { 

If the defendant put in an insufficient answer to an 
interrogatory as to documents, exceptions to this an- 
swer will lie ; but ordinarily a plaintiff should not in 
such a case except, but should proceed in chambers, 
where he can have the same discovery on this point as 
would be given by a sufficient answer : if exceptions 
be filed, the proceeding will, in the absence of special 
circumstances, be considered vexatious, and will be 

• See 15 & 16 Vict. c. 86, sec. 20. 

t Attorney- G^eneral t>. dapham, 10 Ha. App. 68. 

J Hart ». Montefiore, 10 W. E. 97 j 15 & 16 Vict. c. 86, aec. 20. 
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punished in the awarding the costs. If the defendant 
make an insufficient affidavit as to documents^ the 
plaintiff may apply at chambers for an order that the 
defendant file a further affidavit^ and the time for 
filing named in the first order will be enlarged accord- 
ingly. (See Seton on Decrees, 1043.) It seems that 
this order may, if desired, be applied for in Court. 
(See 5 Jurist, N. S. 1120.) 

The proceedings necessary to obtain an order in 
chambers in other cases are generally similar to those 
just described : a summons is obtained and served on 
all parties interested, in the same manner as a sum* 
mons to proceed on a decree ; on the return of this 
summons the parties attend by their solicitors, and 
support or oppose the application by affidavits. The 
hearing is usually had before the chief clerk, though 
any person may insist on an adjournment before the 
Judge himself: and in a proper case, the matter will 
be adjourned into Court to be argued by counsel. 
The order made, if simple, is drawn up by the chief 
clerk, and afterwards entered in the ordinary way 
with the registrar : indeed, in all the more common 
cases printed forms are used, when it is merely neces- 
sary to fill up the blanks and impress the seal : if, how- 
ever, any difficulty occurs as to the form of the order, 
a mere minute is indorsed by the clerk on the sum- 
mons, which is taken to the registrar, when the order 
is drawn up, passed, and entered as usual with orders 
pronounced in Court. 

Before leaving the subject of proceedings in cham- 
bers, it may be observed that certain regulations as to 
such proceedings have been drawn up and agreed upon 
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between the Master of the Rolls and the three Vice* 
Chancellors. These regulations prescribe the forms 
which are generally to be observed, but are not held 
absolutely obligatory in every case,* not having the 
force of general orders of the Court. They will be 
found in ' Morgan's Chancery Practice.' 

* Be Hargreaye's SetUed Satates, 7 W. B. 166. 
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CHAPTER III. 

FURTHEE CONSIDEKATION. 

We have already seen that a suit is very seldom dis- 
posed of by a decree made at the hearing, but that 
something ordinarily remains to be done in pursuance 
of this decree; and we have also seen, in the last 
Chapter, in what manner the directions given for this 
purpose are carried out in chambers by the chief clerk, 
acting as the deputy of the Judge. Sometimes the 
object of the suit will be completely attained by what 
is done in chambers, as, for instance, in the case of 
a redemption snit by a mortgagor : here the decree 
directs an account of what is due on the security for 
principal, interest, and costs, and of what the mortgagee 
has received, in case he has been in possession, and 
that on payment of the balance by the mortgagor, the 
mortgagee shall reconvey to him : if these accounts 
be taken in chambers, and the deed of reconveyance 
be there settled, if necessary, and executed by all par- 
ties without further compulsion, there is no need to 
recur to the Court : the mortgagor has got back his 
estate dischai^ed from the mortgage, which is all that 
he asked or could get by his bill. In this case, from 
the nature of the suit, even the coster are disposed of 
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under the original decree : but in roost cases^ as we 
have seen, the decree says nothing about the costs : 
so that at least this question will usually remain to 
be disposed of on a further hearing, after the chief 
clerk has made his certificate. 

Under the old practice, when the accounts were 
taken before the Masters, in pursuance of the direc- 
tions of the decree, this subsequent hearing, after the 
Master had made his report, was called a hearing on 
further directions, or on further directions and costs, 
as the case might be : it is now called a hearing on 
further consideration. 

When a certificate has been made by the chief clerk, 
it is, as we have seen, filed in the Report Office, after 
which office copies can be procured by the parties. It 
is the duty of the party having the carriage of the 
business to bring the cause on for further considera- 
tion, if necessary, but (except by consent) nothing can 
be done with that view until eight days have elapsed 
from the filing of the certificate : after that time the 
cause will be set down at the request of that party, 
on his producing to the registrar an office copy of the 
certificate. During six days the party having the car- 
riage of the order has the exclusive right of thus set- 
ting down the cause: but after fourteen days from 
the filing of the certificate, it may be set down by 
any party.* 

The cause must not appear in the daily paper until 
ten days have elapsed since it was set down : and no- 
tice of the fact that it has been set down must be 
given to all parties at least six days before the first on 

* See 2l6t'Con8. Ord., rule 10. 
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which it can possibly appear, consistently with the 
above rule. 

Cases frequently arise, in which the parties agree 
upon the order to be made on the hearing, and then 
the cause will generally be fit to be taken on a short 
cause day. 

The briefs to be delivered to counsel at the hearing 
will consist of the old briefs used at the original hear- 
ing, together with an abbreviated copy of the decree 
made thereon, and of the body of the certificate made 
by the chief clerk : to these will be added the minutes 
of the order, if any, agreed upon between the parties. 
If necessary, the schedules to the certificate may be 
added. 

The case will come on in its turn, and be argued, 
and au order will be made and drawn up in the man- 
ner already described with respect to a decree. This 
order, in its general nature, is similar to a decree ; 
and, like it, is sometimes final, and sometimes directs 
a further reference to chambers : on this reference 
further proceedings are taken, the result of which is 
embodied in a further certificate, and the cause may, 
if necessary, be again set down for further considera- 
tion : but most commonly the proceedings taken under 
an order on further consideration finally dispose of the 
suit, including the question of costs, which, as we have 
seen, is generally left untouched to the last. 
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CHAPTER IV. 

SUPPLEMENT AJSTD BEVTVOB. 

We have shown in a preceding Chapter in what 
manner^ at any time before issue joined^ the plaintiff 
can by amendment introduce into his bill any matters 
which it is necessary should be put in issue between 
the parties^ but which are not raised on the bill as 
originally filed : and this, whether the omission of the 
new matter arose originally from negligence qr acci- 
dent, or from the fact that the plaintiff could not, be- 
fore he had seen the defendant's pleadings, know that 
it would be necessary to make any mention of it : and 
it will be remembered that no provision is made for 
amending the bill after issue joined, i. e, after replica- 
tion has been filed, or notice of motion for a decree 
has been given, or the cause has been set down to be 
heard on bill and answer. Until the legislation of 
1852 made an alteration, as hereafter will be men- 
tioned, another restriction existed as to the liberty 
of amendment, namely, that no matter could be stated 
on the bill which had not happened before the origi- 
nal bill was filed, from which time all the pleadings 
were supposed to speak. No means therefore existed 
of introducing into the original bill any facts, ex- 
cept such as happened before that bill was filed^ and 
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were introduced into it before issue was joined in the 
suit. 

But obviously cases would sometimes occur where 
this restriction prevented the parties bringing before 
the Court facts which ought to have the greatest in- 
fluence on the determination of the suit : and espe- 
cially if^ after the institution of the suit, any of the 
parties died^ any decree would be useless which could 
be made on pleadings which took no notice of this 
circumstance. This dif&culty was surmounted by the 
use of bills called bills of revivor, or of supplement 
and revivor, or of supplement simply, according to 
the particular purpose to be served by them. It is 
not our intention to enter on a discussion of the 
nature and differences of these several species of bills, 
which will be found to be fully treated of in Lord 
Bedesdale^s Treatise : it will be sufficient to say here 
that, generally speaking, in each of them the whole 
of the original bill was set forth, together with the 
new matter, and that the defendants were interrogated 
and had to put in answers : and when the suit was 
brought to hearing, a decree was made to the effect 
that the original suit should proceed as if the new 
matter had been contained in the original bill. These 
proceedings were of course very tedious and expensive. 

We must now proceed to describe the new prac- 
tice with respect to supplement and revivor, by which 
all unnecessary expense and delay are avoided. 

In the first place, the distinction no longer exists 
between facts which occurred before and those which 
occur after the commencement of the suit, but all may 
alike be introduced into' the original bill, and this 
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may be done by amendment until issue has been 
joined in the suit^ after which stage amendment is 
stilly generally speakings impossible. 

But it often happens that the new event so requir- 
ing to be introduced is one which wholly deprives 
some party of any interest in the subject of the suit^ 
as the marriage of a female^ plaintiff or defendant^ or 
it may be the death of a party to the suit whose inter- 
est does not survive to any other party to the suit: 
in these cases the suit is said to have become abated 
or defective, and to require to be revived : this is done 
by what is called an order* of revivor^ obtainable on 
motion or petition as of course^ in the form given 
in the Appendix, No. XV. 5 : in simple cases, no 
amendment of the bill is necessary, but the sugges- 
tion on which the order is based is a sufficient state- 
ment on the record of the facts there mentioned. 
This order is served on the persons made parties to 
the suit by it, and they enter appearances as if they 
had been served with a bill, after which they are con- 
sidered as parties to the suit. If, however, the cir- 
cumstances be at all complex, it will be necessary to 
state the facts expressly on the record, either by 
amendment or, after issue joined, in the way to be 
described directly ; and the new parties can then be 
compelled to answer interrogatories founded on this 
statement. 

If a suit become abated after a decree has been 
made, and the plaintiff neglect to revive it, any of the 
defendants can do so : but a defendant cannot revive 

• See IS & 16 Yiet c. 86, sec 52. Inehlej v. Allsop, 7 Jur. N.S. 
118L 
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a suit before decree ;* he may, however, if the abate- 
ment arise from the death of a sole plaintiff (before 
or after decree) obtain an order that the representa- 
tives of the plaintiff may revive the suit within a 
limited time, or that the Bill be dismissed.f /V si- 
milar order may be obtained where the abatement 
has arisen from the death of one of several plaintiffs, J 
or from the marriage of a female plaintiff. Provi- 
sion is made by the Jurisdiction Act, for the discharge 
of an order of revivor, in case it be obtained against 
improper persons, when the person obtaining it will 
usually have to pay the cost8.§ 

In case it be necessary for the plaintiff, after issue 
joined, to state on the record any new matter happen- 
ing after the institution of the suit : this is done by 
filing what is called a Supplemental Statement, which 
will embody the matter in the same form as the stat- 
ing part of a bill : upon this the defendants can be 
interrogated, and may put in their answers in the 
ordinary manner ; the time within which the proceed- 
ings are taken, and other details of the practice being 
generally similar to those in the case of a bill, but 
subject to the discretion of the Court. || 

* * Smith's Chancery Practice,* sixth edition, p. 734. 
t 32nd Cons. Ord., rule 4. 

X Chichester v. Hunter, 3 Bea. 491, Saner v. Beaven, 6 Bea. 30. 
* Daniell's Chancery Practice/ third edition, p. 648. 

§ 15 & 16 Yict. c. 86, sec. 52. 32nd Cons. Ord., rule 1. 
15 & 16 Yict. c. 86, sec. 53. 32nd Cons. Ord., rule 2. 
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CHAPTER V. 

MOTIONS. 

We have several times alluded to orders of the Court 
made in suits^ not upon occasion of the hearings but 
at other times, either before or after the decree, and 
we have seen that in certain simple cases these orders 
can be obtained at chambers. These are generally of 
little importance, and never involve the principal ques- 
tion in the suit : but it not unfrequently happens that 
the relief given by the Court would be absolutely use- 
less, if the plaintiff did not get it before the hearing ; 
where in fact it is required immediately; and even 
where this is not the case, most important questions 
not unfrequently arise in such a form, that they can- 
not be well determined on the hearing, or on further 
consideration. There are two modes by which such 
questions can be brought before the Court : by mo- 
tion, when no lengthened statement is required in ad- 
dition to the pleadings to indicate the point to be de- 
cided : and by petition, when it is necessary to have 
a written statement of the grounds of the application* 
Of petitions we shall treat in the following Chapter. 

The first Section of the present Chapter will de- 
scribe the general nature of and proceedings upon mo- 
tions, and the Second will enumerate those which are 
of greatest importance and most frequent occurrence ; 
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in the Third we shall say something of a peculiar kind 
of motion called a Motion of Course, whereby, in pro- 
per cases, orders may be obtained not only without 
any discussion, but even without any notice to any 
other party, all that is necessary being that the pro- 
ceedings should be regular. 

Section 1. 
Special Motions in General, 

We have said above that a motion is the mode 
adopted for obtaining an interlocutory order of the 
Court, when no written statement is needed of the 
grounds of the application, but the pleadings in the 
cause are sufficient. This rule however is by no means 
a competent guide in determining practically whether 
in any particular case the proceeding by niotion will 
be proper, or whether recourse must be had to a peti- 
tion : in fact, no general rule exists on this point, and 
the practitioner must trust to his experience alone. 
Mention will be made in this and the following Chap- 
ter of some of the more frequent and important appli- 
cations made by motion and petition respectively. 

In the third section of this Chapter we shall point 
out the cases in which what are called motions of 
course are applicable : the motions now under consi- 
deration, called for the sake of distinction. Special 
Motions, always require to be mentioned to a Judge 
of the Court, and to be supported by evidence; in 
both which particulars they will be found to differ 
from Motions of Course. 

Motions may be made by any party to a suit, and 

G 2 
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at any period of its progress; indeed there are some 
instances of motions being made even before a bill is 
filed, where the matter was very urgent, and the pre- 
paration of the bill would have occasioned a long de« 
lay. Moreover, a person not a party to a suit may 
move in that suit, if he have any reason for doing so : 
for instance, if he be interested in the subject-matter, 
and ye( his interest is not such as to make him a neces- 
sary party, or no one has chosen to take the objection 
that the suit is defective on account of his absence. 

When it is determined to bring a motion before the 
Court, the first question to be considered relates to 
the notice to be given of this intention. When a 
matter is pressing, or the object of the application 
would be defeated by its being prematurely disclosed 
to the parties affected, no notice need be given : and 
when the application is founded on the fact that the 
party cannot be found, and no appearance has been 
entered for him, so that he has not given any address 
for service, then an advertisement in the ^ Gazette ' is 
substituted for the service of notice of the motion. 

In general, it is not necessary to give notice to all the 
parties in the suit, but it is sufficient that all should be 
served whose interests are affected by the particular ap- 
plication : the party making the application must ex- 
ercise his discretion in the selection of parties to serve, 
at the peril of having his motion refused with costs, 
in case the Court judge any person to be interested 
who has not been served. If persons are served unne- 
cessarily, their course is to do nothing, and incur no 
expense ; for they have no interest in the decision of 
the question, and therefore ought not to increase the 
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expense of the application by appearing upon it ; and 
the moving party can receive no injury from their non- 
appearance, for on his producing an aflSdavit of ser- 
vice, he will be entitled to whatever order seems just, 
even if the Court judge the party to be interested. If 
a party served incur expenses in ascertaining whether 
or not his interest requires that he should appear, and 
it turns out that his appearance is not necessary, he 
may nevertheless appear merely for the purpose of 
securing the repayment of these expenses ;* provided, 
of course, no better method of obtaining this object 
was open to him. The form of a notice of motion for 
an injunction will be found in the Appendix, No. XXI. 
It will be seen that this document informs the person 
on whom it is served of the time of the application, and 
also of the name of the counsel by whom it will be 
made : this latter, however, is not essential : the Judge 
before whom it is made must be the one to whos6 
Court the cause is attached, except sometimes when 
a pressing occasion arises for making an application 
in a pending suit during the vacation : in such a case, 
it may be made before any Judge who may happen to 
have remained in London. 

The exact object of the application should also be 
stated, for the Court cannot make any order except 
in conformity with that asked, or differing from it 
only in being less to the advantage of the person 
moving. If it be intended to ask for the costs of the 
motion, it is usual, though not strictly necessary,t to 
mention it in the notice. 

* Heneage p. Aikin, Jac. and Walk., 877. 

t Clark V. Jaques, 11 Bea. 628 ; Butler v. Gardener, 12 Bea. 525, 
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In general there must be two clear days between 
the service of the notice^ and the day on which the 
motion is to be made, but in a proper case the Court 
often gives leave to serve notice for an earlier day. 

At the foot of the notice will be observed a list of 
the affidavits to be used at the hearing : the applicant 
cannot use at the hearing any affidavits, which could 
have been but were not included in this list : but no 
notice need be given of the intention to use affidavits 
filed after the notice was given, which the other party 
must therefore search for and procure copies of from 
the Affidavit Office: whenever it is reasonable, the 
Court will adjourn the hearing, in order to give each 
party time to answer any affidavits filed on the other 
side so late, that there was not time to answer them 
before the hearing. 

The evidence to be used at the hearing consists gene- 
rally of the pleadings and affidavits filed by the difier- 
ent parties : as to the use which may be made of the 
pleadings by the plaintiff and the defendants respec- 
tively, the same rules apply as those already detailed in 
our Section on the Evidence of the Pleadings. For- 
merly a rule prevailed that, not only might a defendant 
read his answer on applications as to receivers and in- 
junctions, but this answer was, so far as it went, con* 
elusive in his favour, so that no affidavits could be read 
in opposition to the statements contained in it : this 
however is altered by the Jurisdiction Act of 1852,* 
and now the answer of the defendant is regarded only 
as an affidavit, and affidavits may be read in opposi- 
tion thereto. 

* 15 & 16 Yict. 0. 86, sec. 59. 



MOTIONS, 127 

All the observations made in a former section with 
respect to affidavits to be used on the hearing, of 
course apply equally to those to be used on a motion, 
or other interlocutory application. 

The briefs to be delivered to the counsel will con-, 
sist of the pleadings in the cause, the notice of mo- 
tion, and the affidavits on both sides. 

The order in which motions are heard differs mate- 
rially from that already described with respect to the 
hearing of causes and other proceedings: these, it 
will be seen, are entered by the registrar in lists, and 
are called on in the order in which they stand in 
these lists : but no mention is made to the registrar, 
or other officer of the Court, of the intention to bring 
on a motion. In the Sittings Paper, which is published 
at the beginning of each series of sittings of the Court, 
certain days are mentioned as seal or motion days : 
on these, the daily list of business mentions merely 
that motions will be heard, without specifying in what 
causes : the business is opened by the Judge asking 
the senior counsel present whether he has anything 
to move, and if so he proceeds to make his motion, 
which is thereupon heard. When this is finished, the 
senior counsel, if he be within the bar, is again and 
again called on, until he has made two opposed, and 
any number of unopposed motions, after which the 
next counsel in seniority has a similar opportunity of 
making one, or if he be within the bar two or more 
motions: when all the barristers present have been 
thus called on, and each has had the opportunity of 
making one, or, if a Queen^s counsel, two or more 
motions, the senior is again called on, and so on until 
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no more motions remain to be made by barristers : the 
Judge then asks Tvhether any other person has any* 
thing to move^ which seldom happens^ and if there are 
no more motions^ the Court goes on to other business. 
The days set apart for motions are generally one in 
each week^ besides the first and the last day of the 
sittings. If any motions remain unheard on the 
rising of the Court, they may be resumed the next 
day. Motions may, under special circumstances, be 
heard on any day, whether during the sittings of the 
Court or not, and particular favour is in this respect 
shown to motions for injunctions. 

Two counsel are generally heard for each party 
who appears on a motion, but the number will be 
regulated by the length of the papers, and the diffi- 
culty of the question : the counsel for the party on 
whose behalf the motion is made are first heard, then 
those for the other parties, called the respondents, 
and lastly the senior counsel for the moving party 
replies: the Court thereupon pronounces its judg- 
ment, of which minutes are taken, and an order is 
drawn up as before explained with respect to decrees. 
If the order says nothing about the costs, these are 
regulated according to certain general rules, the effect 
of which is that unsuccessful parties bear their own 
costs, and all others, whether successful or simply 
passive, are entitled to their costs as ^' costs in the 
cause,^^ the meaning of which phrase will be ex- 
plained in the last Chapter of this Fart. 
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Section 2. 
Principal Kinds of Motions, 

We have said that no general rule can be laid 
down as to the cases in which applications can be 
properly made to the Court by motion, and that there 
is no safe guide on the subject but experience, or 
lists compiled by practitioners of experience. No 
attempt is made in this Section to do more than to 
mention a few of the very commonest and most im- 
portant species of motions. And first of injunctions. 

1. An injunction is described to be a writ issuing 
out of Chancery in the nature of a prohibition, that 
is to say, a writ which has the same operation as a 
prohibition issued out of the Courts of Common Law. 
By these writs the party enjoined or prohibited is 
commanded not to do, or to cease from doing, some 
act, so that in general they are applicable only where 
it is sought to preserve matters in statu qtto : although 
occasionally what are called mandatory injunctions 
are issued^ by which a person is commanded to cease 
to allow things to remain in statu quo, although he 
can obey this command only by being active in 
bringing about an alteration. It will be observed 
that even in mandatory injunctions the form of pro- 
hibition is retained ; and there is no difference be- 
tween the two classes with regard to the practice of 
obtaining and enforcing them. In fact, the reason 
why injunctions which are in effect mandatory are 
framed in a prohibitory form is, that equity is said 
to have no jurisdiction to compel on motion the per- 
formance of a substantial sict, such as the pulling 

3 
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down a wall^ though the same effect is produced by 
the Court ordering that the defendant be restrained 
from permitting the wall to remain.* 

An injunction is obtainable against any person who 
threatens and intends to do an inequitable act^ which 
would cause irreparable damage to another: among 
the acts which are most frequently restrained by in- 
junction are^ the bringing or continuing an action 
at law, the committing waste, whether "legal'' or 
"equitable/' the negotiating promissory notes or 
other such instruments, and the selling stock, ships, 
or other property : but, in fact, the occasions when 
this writ is a proper remedy are as varied as the 
objects of the jurisdiction of the Court of Chancery, 
and no enumeration could be made which would not 
be imperfect. We are here concerned with nothing but 
the practice relating to injunctions, which is quite in- 
dependent of the object with which the writ is sought. 

It is a general rule that no injunction will be 
granted unless it be prayed for by a bill already on 
the file: but after a decree has been made in any 
proceeding for the administration of the estate of a 
deceased person, the executor or administrator is en- 
titled to the protection of an injunction to restrain 
any creditor from suing him at law although no in- 
junction has been in terms prayed for, because when 
the Court has undertaken to administer the estate, 
the creditor should have come into chambers, and 
proved his debt under the decree. In consequence of 
this rule, it is a common practice to pray for an in- 
junction by the bill in cases where there is not really 

* See Drewry on Injunctions, 260. 
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any present intention of moving for it, by which 
course the expense and delay of amending the bill at 
a future time is avoided^ if it happen in the course 
of the suit to become necessary to obtain the writ : 
in order to afford ground for the prayer^ it is neces- 
sary to allege that the defendant threatens and in- 
tends to do the act to be enjoined^ which is therefore 
often alleged^ when the defendant has in fact never 
threatened^ and has given the plaintiff no reason to 
suppose that he intends to do it. 

When circumstances have rendered it necessary to 
obtain the injunction^ this is done by motion^ in the 
manner pointed out in the last Section^ motions of 
this kind differing in little or nothing from other 
motions: as before observed^ they may be made at 
any time that the Judge can be founds and not only 
during the sitting of the Court on motion days^ this 
privilege being given them because it often happens 
that the necessity is extremely urgent which has 
driven the plaintiff to apply for this protective writ ; 
a case recently occurred in which this aid of the 
Court was obtained in little more than two hours 
after the need of it arose. In such a case^ there being 
no time to give notice to the defendant of the in- 
tended application for injunction^ the u^ual practice is 
to grant an ^^nterim order'' for an injunction^ and to 
put the plaintiff upon terms, under which he may be 
compelled to compensate the defendant, if the Court 
should at the hearing think that the interim order 
ought not to have been granted. A breach of an in- 
terim order is as much a contempt of Court as a 
breach of an injunction. 
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Tf the relief sought be granted by the Court uncon- 
ditionally^ the order is simply that an injunction be 
awarded^ restraining the defendant from doing the 
act mentioned in the notice of motion; this order 
is not itself the injunction^ but it is the authority 
to the proper officer to seal the writ^ as we shall see 
directly. It often happens that the Court thinks that 
the plaintiff's complaint may be well founded^ but yet 
sees that it may turn out otherwise^ and that in that 
case the defendant will have suffered wrongful da- 
mage by being restrained from the exercise of his 
rights by the hasty order of the Court founded on the 
imperfect acquaintance with the facts of the case, 
which can be gathered &om the affidavits : and yet 
the defendant could not recover compensation at law 
for this wrongful damage, nor is there jurisdiction in 
Equity to compel a plaintiff to make compensation 
to a defendant : in such a case the Court will refuse 
the injunction, except upon the terms of the plain- 
tiff undertaking to abide by such order as the Court 
may think fit to make at the hearing, as to damages 
or otherwise, which submission gives a jurisdiction, 
where without it there would be none. Often also 
the application stands over to a future time, as until 
further affidavits have been filed, or until some trial 
or other proceeding has been had at law, and in these 
cases the defendant generally is obliged to under- 
take not to do the act mentioned in the notice, which 
undertaking differs in nothing but form from an in- 
junction. It should be remembered that in the fre- 
quently occurring case of a Court of Equity refusing 
to grant an injunction till the plaintiff has established 
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his legal right, the Courts of Equity are now bound 
to decide any questions of law which require decision 
before equitable relief can be granted.* 

As soon as the order has been made that an in- 
junction be awarded, notice should be served on all 
parties restrained by it, that the order has been made, 
and that all proper steps will, without loss of time, 
be taken to perfect it, and to issue the writ in re- 
gular form : if any person do the act in question after 
the receipt of this notice, or after the order has in 
any manner come to his knowledge, he will be liable 
to the same proceedings as if he had disobeyed the 
writ itself, for the Court will not allow a man to do 
an act before the writ is sealed, which, if the writ 
were sealed, would be a contempt of Court. 

The order for the writ is drawn up, passed, and 
entered in the manner previously described with re- 
spect to a decree. The solicitor for the plaintiff 
then obtains an office copy of the order, and prepares 
two copies of the writ itself, one on parchment to be 
sealed, and the other on paper to be filed : he takes 
these three documents to the Clerk of Records and 
Writs, who seals the writ, and files the paper copy, 
docquet, and order. The writ is then served on each 
person restrained by it in the usual manner, by show- 
ing the original, and leaving a copy. The form of the 
writ itself will be found in the Appendix, No. XXII. 

Unless some limitation be made by the terms of 
the writ itself, an injunction continues in operation 
for ever; and if any person disobey the command,- 
the plaintiff may obtain an order on motion that 

• See 26 & 26 Vict. c. 42. 
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such person be committed to the Queen's Prison for 
contempt of the order of the Court. Notice of such 
motion must be personally served on the party to be 
affected by it. If the person restrained think that 
the restraint ought not to be continued^ he must move 
to dissolve the injunction, and should not disobey it 
simply, even though he be advised that for some de- 
fect of form the writ is a nullity. If, on the hear- 
ing of an injunction suit, the plaintiff sustain his 
right to the writ, the decree orders that the injunc- 
tion be made perpetual, after which it cannot be dis- 
solved by motion, but only by some proceeding in 
the nature of an appeal, which will be treated of here* 
after. Motions to dissolve injunctions do not call for 
any particular remark. 

2. Receivership. — It often happens that neither 
party in a suit is entitled to possession of the pro- 
perty concerning which the dispute has arisen, but 
that pending the suit, the Court ought itself to be in 
possession: in such cases it is sometimes ordered 
that the property be brought under the control of 
the Court, which can be done if it consist of money, 
stock, or other investments of money, or of plate, 
jewels, or other such articles : these are in the one 
case paid into the Bank of England to the credit of 
the Accountant-General ; in the other, are deposited 
with the Record and Writ Clerk : it is common also 
to order deeds and books of account to be so de- 
posited, and to deliver them out, or allow them to 
be inspected, as occasion may require. But if the 
property be land, or outstanding personal estate, 
this mode of taking possession by the Court is inap- 
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plicable^ and it is in sucli a case that a Receiver is 
appointed, who is an indiJSPerent person appointed to 
be pro hdc vice an officer of the Court for the pur- 
pose of holding possession : and as such officer he has 
scarcely any discretion, but must at every step apply 
for the direction of the Court. 

We say nothing here as to the cases in which a 
Receiver will be appointed, which is a question be- 
longing rather to Equity Jurisprudence than to our 
present subject. The appointment must generally be 
prayed by the bill, which asks that a fit and proper 
person may be appointed to receive and get in the 
property in question : the application is usually made 
before decree by motion, although it may be made at 
chambers when the parties consent, or when the object 
is merely to supply the place of a Receiver, who is dead, 
or has otherwise become incompetent. The order made 
on the motion usually directs that a proper person be 
appointed : in which case the chief clerk inquires at 
chambers as to the fitness of any person proposed to 
him, and if satisfied as to this, and as to the suffi- 
ciency of the proposed sureties, the security is exe- 
cuted and enrolled, and thereupon a certificate is made, 
stating what has been done : the forrn of the certifi- 
cate is given in the ' Treatise on Chancery Practice' 
of Mr. Daniell, p. 999, 3rd edit. If any party to the 
suit wish to propose himself as Receiver, he must ob- 
tain the special leave of the Court. 

Sometimes, however, the Court is satisfied at the 
hearing of the motion that a specified person would 
be a proper Receiver, and in that case he is at once 
appointed by the order, without the necessity of a 
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reference to chambers. If any person, usually one of 
the parties to the suit, be willing to perform the duties 
of Receiver without remuneration, the Court will often 
appoint him ; and in this case he will not in general 
be required to give any security. Otherwise the Re- 
ceiver is paid either a fixed salary, or a percentage on 
all moneys passing through his hands : and he is re- 
quired to give security for the regularity of his ac- 
counts and payments in the shape of a recognizance 
by himself and two sureties, given to the Master of 
the RoUs and the senior Yice-Chancellor, conditioned 
to be void on his being duly discharged from the 
office, after »having accounted for his receipts at the 
times named in the order of appointment. Receivers* 
accounts are periodically brought into chambers, with 
vouchers, and an affidavit of correctness, and are passed 
in the same manner as accounts directed by a decree. 
When circumstances no longer require the employ- 
ment of a Receiver, he is discharged by order. For 
the orders of the Court as to Receivers, see 24th Cons. 
Ord., and 35th Hrmq. Ord., rule 23 ; see also 15 & 16 
Vict. c. 86, s. 59. 

3. Ne Exeat, — A ne exeat is a writ addressed to 
the sheriff of the county in which any defendant in 
Chancery is resident, commanding him to take bail 
from the defendant not to quit England without leave 
of the Court. This writ is granted only on a bill con- 
taining a suggestion that the defendant intends to 
leave England for the purpose of avoiding the equi- 
table demand of the plaintiff, and must in general be 
prayed for expressly. It is granted on motion, which 
will usually be ex parte and supported by affidavits 
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showing that a sum of money is actually due from 
the defendant to the plaintiff^ or will be due on taking 
accounts between them^ and that the defendant in- 
tends to abscond. The plaintiff's demand must be one 
enforceable in Equity, though the Court will not re- 
fuse the writ merely because the plaintiff might also 
have a remedy at law for the money. The affidavits 
must be clear and positive, as the Courts act cau- 
tiously in issuing so potent a writ, and in one case 
Lord Eldon observed that ^^ the Court ought to feel 
no inclination to extend the application of the high 
prerogative writ of ne exeat reffno/' and that " if men 
will not take from their debtors security enabling 
them to proceed at law, they must abide by the con- 
sequences.''* The writ is drawn up and sealed in 
the same manner as a writ for an injunction : when 
sealed, it*is delivered to the XJnder-Sheriff, by whom 
it is executed. It may be discharged on motion, either 
on the ground of irregularity, or upon merits. 

4. Dismissal of Bill. — A Bill of Complaint may be 
dismissed out of the Court at the application either of 
the plaintiff or of the defendant. 

With respect to dismissal at the instance of the 
plaintiff, we need only observe that it cannot be ob- 
tained in general, except upon the plaintiff paying to 
all parties the costs they have incurred : for the plain- 
tiff is presumed to confess that his litigation was un- 
founded, since otherwise he would not thus bring it 
to an end, before he had obtained the object of it. 
Circumstances, however, sometimes arise in whieh 
the plaintiff will be allowed to dismiss his Bill without 

• Whitehouse t>. Partridge, 3 Swan, 379. 
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costs.* An order for dismissal on payment of costs 
may be obtained by the plaintiff by motion of course. 
But the more important species of motions to dis- 
miss are those made by defendants with the view of 
expediting the progress of the suit. We have seen 
that in each proceeding it is generally the duty of the 
plaintiff to take the initiative^ in advancing the suit a 
stage ; and although^ on the plaintiff's neglect^ the 
defendant may often take the required step in his 
steady yet it will often happen that the defendant does 
not wish the step to be taken at all^ and wants no- 
thing but to be rid of the suit. In such a case^ a 
motion to dismiss for want of prosecution is the de- 
fendant's proper course. This motion may be made 
whenever the plaintiff has omitted to take any step 
in the suit for a period longer that that fixed for the 
purpose by the general order of the Court ^ich spe- 
cifies the various cases which may arise :t it is sup- 
ported by the certificate of the Clerk of Records and 
Writs^ showing the dates of the various proceedings 
which have been taken^ and can be answered only by 
the plaintiff taking the required step^ and paying to 
the defendants the costs of the motion. The Court 
has of course jurisdiction in its discretion to refuse 
'the motion^ on such terms as seem just^ although the 
mere dates show that the defendant is entitled to his 
order. It is essential that the defendant should be 
in no default^ which rule sometimes renders it neces- 
sary for him to take a step for the mere purpose of 
putting himself into a position to move : as^ if after 

* See Goodday v. Sleigh, 3 W. B., 87. 
t 33rd ConB. Ord., rules 10, 11, 12, 13. 
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interrogatories have been served^ and before an answer 
has been filed^ the plaintiff abandons the suit^ but re- 
irises to pay the costs of the defendant-: here an answer 
must be filed before the payment of the costs can be 
compelled^ for until he has answered the defendant is 
in default^ and is not in a position to move to dismiss. 
The above remarks apply chiefly to motions to dis- 
miss for want of prosecution : but bills are dismissable 
for other causes^ as if the subject-matter of the suit 
is below the value of ten pounds^ when the suit is 
considered beneath the dignity of the Court, 



Section 3. 

Motions of Course. 

We need not be long detained by the subject of 
Motions of Course. We have seen that some orders 
can be obtained only on at least an ex parte statement 
of the merits before one of the Judges of the Court, 
while others are granted after a hearing before one of 
the chief clerks: in both these cases^ a judicial dis- 
cretion is exercised, as to the advisability of granting 
what is asked. But there are cases in which a party 
is entitled of right to a certain order, which therefore 
he obtains of course, i.e. without any judicial action 
being called into play, but merely on satisfying the 
officer that the circumstances are such as entitle him 
to it : in considering this, the officer acts merely 
ministerially, and if he refuse to allow the application, 
the proper course for the applicant to adopt is not to 
appeal to a higher authority, but to move, before a 
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Judge^ that the officer be directed to do the required 
act. 

To obtain an order of course by motion^ a brief is 
delivered to counsel^ nrho gets it marked by the re- 
gistrar in Courts whereupon the order is drawn up> 
passed^ and entered in the usual way : copies are then 
served on the solicitors of the opposite parties. 

If one party in a suit think that another party has 
improperly obtained an order on a motion of course^ 
be should move before the Judge to whose Court the 
cause is attached to discharge the order. 

Orders of course are not so frequently obtained on 
Motion as on Petition^ as we shall see in the Second 
Section of the following Chapter. 
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CHAPTER VI. 

PETITIONS. 

Wk have seen at the commencement of the last 
Chapter^ that when an application is to be made of 
such a character that its nature cannot be shown 
without a narrative^ in addition to the pleadings in 
the cause^ there the proper mode of making the ap- 
plication is by petition. In the First Section of the 
present Chapter will be described the general nature 
and form of petitions j and in the Second we shall 
say a few words on petitions of course. 

It is a universal rule that money cannot be paid 
out of Court on motion: all applications for such 
payments must therefore be made by petition. 

Section 1. 
Petitions in General. 

When an order is sought which is procurable on 
petition^ the first step to be taken is to prepare the 
written statement or petition itself. In cases of any 
importance or complexity this is done by counsel. 

In the next Part we shall see that petitions are 
often presented where no suit is pending with respect 
to the subject-matter^ and a specimen of such a pe- 
tition is given in the Appendix, No. XXV. To this 
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the reader is referred^ as sufficiently exhibiting the 
general form of petitions in causes^ which differ from 
it only in being entitled in the cause^ in the same 
manner as all other proceedings. Any person^ whe- 
ther a party to the cause or not^ may petition in a 
cause. 

After the title comes the address of the petitioner, 
which, if the petition is to be heard before a Vice- 
Chancellor, is directed to the Lord Chancellor, or to 
the Master of the Rolls, if the petition is to be heard 
before him : the body of the petition contains the 
statements of the matters on which it is founded, put 
in the same manner as in a bill ; it concludes with a 
prayer for the specific order sought, or for such other 
order as the Lord Chancellor or Master of the KoUs 
(as the case may be) shall think right : all the ob- 
servations formerly made as to the prayer of a bill 
apply equally to that of a petition. By the 34th Cons. 
Ord., r. 1, it is provided that at the foot of every peti- 
tion (not being a petition of course), shall be placed 
a statement of the persons, if any, intended to be 
served therewith ; thus a petition will now show on 
its face (which was not the case previously) who are 
the respondents, or persons who may appear at the 
hearing of the petition, and either oppose or consent 
to the granting of the prayer. 

The petition, having been prepared, is copied on 
paper, and left with the secretary of the Lord Chan- 
cellor or Master of the Rolls, as the case may be, by 
whom an indorsement is made on it to the effect that 
his Lordship, or his Honour, doth order that all par- 
ties concerned do attend him thereon on the next day 
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of petitions : and that notice is to be given forthwith. 
The signing this indorsement by the secretary consti- 
tutes what is called answering the petition^ which^ 
when answered^ is returned to the petitioner's solicitor. 

The next proceeding is to give notice to the proper 
parties ; these must be chosen by the petitioner at his 
own risk, as already explained with respect to service 
of notice of motion : the notice is given by service of 
a copy of the petition with the indorsement, which 
service must be made in time to leave two clear days 
before the hearing. The petitioner should be careful 
to serve only those who are interested, since any per- 
son who is served has a right to appear, and the peti- 
tioner will have to pay the costs of such person, un- 
less the Court thinks that his appearance was solely 
for the sake of getting his costs.* A copy of the peti- 
tion is left with the secretary of the Judge by whom 
it is to be heard. 

In the paper of business issued before each sittings 
of the Court, certain days are set apart for petitions : 
on these days, the daily business paper contains the 
names of all causes and matters in which petitions are 
to be heard, which are called on in order, in the same 
manner as causes ; and if the counsel for the petitioner 
be in attendance, and there be no opposition, the pe- 
tition is heard, and the order made in the usual way : 
if counsel be not in attendance, or there be opposi- 
tion, the Court passes on to the next. When all the 
unopposed petitions have been taken, the Court passes 
to those to which there is opposition, and hears them 
in the same way. When at last the list has been called 

* See ' Smith's Chancery Practice,* sixth edition, 15d| 154. 
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through^ and all matters disposed of in which counsel 
appear^ it is again called through^ and the name of 
each petition is struck out^ if no one answers. 

The costs of petitions are in general regulated by 
the same rules as those of motions. There is no pe- 
culiarity in the orders made on petition^ to call for 
any special notice here. 

Section 2. 
Petitions of Course. 

Petitions are^ as we have said^ used more commonly 
than motions for obtaining orders of course: the reason 
is^ the greater cheapness and rapidity of the proceed- 
ings. Such petitions are generally presented to the 
Master of the BoUs^ though the Judge of each of the 
branches of the Court may make orders of course in 
any cause before any of these branches*: and when a 
petition for an order of course is presented to the 
Master of the Bolls it does not require to be an- 
swered nor heard : but by virtue of a General Order 
made in 1833^ the secretary can at once draw up an 
order on the petition^ which is passed by him^ and 
entered by the under-secretary, without any recourse 
being had to the Begistrar^s Office. Such petitions 
require no service on any person. 

If an order of course be obtained on petition^ and 
kny party wish to set it aside for irregularity, he 
should apply to the Judge to whose Court the cause 
is attached. 
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CHAPTER VII. 

ON CONTEMPT. 

By the writ indorsed on the copy of the biJl served 
on each defendant^ as the first step in every suit, the 
Queen orders the defendant, within a limited time, 
to cause an appearance to be entered for him in the 
proper office of the Court : and after appearance, the 
defendant is subject to the orders from time to time 
made in the cause, and also to the General Orders of 
the Conrt, made for the conduct of all suits. The 
acts which he is required to do by these orders are 
sometimes merely formal acts, such as entering an 
appearance or executing a deed ; which, if the defen- 
dant wiU not do himself, another person can effec- 
tually do for him ; sometimes the payment of money, 
which, if the defendant neglect it, can be enforced by 
process similar to that in use at Common Law ; and 
sometimes acts for the performance of which it is ab- 
solutely requisite that the defendant should be per- 
sonally active, such as the putting in of an answer, 
where it is clear that no effectual substitute can be 
found if the defendant absolutely refuse to obey the 
order : he may be coerced by imprisonment or other- 
wise, but all the power of the Court is insufficient to 
make him state what he knows in answer to the in- 
terrogatories. 

H 
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A plaintiff by filing his bill submits to the juris- 
diction of the Courts as much as the defendant does 
by appearing. Whenever a party to a suit has allowed 
the appointed time to elapse without doing some act 
which he is required to do by any order, he is said to 
be in contempt, and cannot in general take any step 
in the cause until he has ^^ purged his contempt/' 
that is, done the act required, and satisfied the party 
aggrieved for the costs incurred by reason of the con- 
tempt. Besides this general disability, he is liable to 
have proceedings taken against him, leading to his 
imprisonment, or to the loss of his goods and the 
profits of his lands, according to circumstances. The 
proceedings differ according to the particular stage 
of the suit in which they occur ; and it will be con- 
venient to divide this Chapter, not according to the 
nature of the contempt as explained above, but into 
the following divisions : (1) contempt by neglect to 
appear ; (2) by neglect to answer ; (3) by neglect to 
do some other act required. 

We shall throughout speak of the party in con- 
tempt as the defendant, and of the party prosecuting 
the contempt as the plaintiff ; but it must be remem- 
bered that this language is strictly accurate only in 
the First and Second Sections : in the cases treated 
of in the Third Section, the plaintiff may well be the 
party in contempt, or the proceedings may occasion- 
ally be taken by one defendant against another. 

Section 1. 
Contempt hy Neglect to Appear. 
We have seen that the defendant's appearing is a 
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purely formal act, and on that account it has been 
proposed to dispense with it altogether : but on the 
whole, it appeared to the commissioners whose re- 
comnjendations were the foundation of the legislation 
of 1852, that no great amouut of expense, trouble, and 
delay was caused by its retention, and that its abo- 
lition would not be advisable. Accordingly, if the 
defendant neglect to obey the order conveyed by the 
writ indorsed on the bill, he has incurred a contempt 
•of Court, for which a writ of attachment mav be issued 
against him, but it is more usual for the plaintiff to 
enter an appearance for him. 

For this purpose the plaintiff must provide proof 
by affidavit that the bill, with its indorsement, was 
duly served on the defendant within the jurisdiction 
of the Court, which affidavit will of course show the 
day of service ; if the plaintiff take the required step 
within three weeks* from the date of the service of 
the bill, nothing is required beyond this affidavit : but 
on showing it to the Clerk of Records and Writs he 
will enter the appearance, after which all the usual 
steps can be taken, as if the defendant had himself 
appeared. 

But if the plaintiff allow the three weeks to elapse 
without taking the course just pointed out, he must 
then obtain a special order on a motion ex parte, to 
entitle him to which, he must produce the affidavit of 
service, and the certificate of the Clerk of Records 
and Writs that no appearance has been entered : if 

• lOth Cons. Ord., rule 4, and see rule 10, which orders " that 
no attachment for want of appearance shall hereafter be issued, 
without a special order of the Court." 

H 2 
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the order be granted^ it is drawn up^ passed, and 
entered in the usual way, and produced to the Record 
and Writ Clerk, by whom the appearance will then 
be entered. After any considerable delay, the Court 
will not grant the order, but will require a copy of 
the bill to be served anew. 

Section 2. 

Contempt by Neglect to Answer. 

If a defendant neglect to put in an answer, after 
having been served with interrogatories, the plaintiff 
may have great difficulty in carrying on his suit : as 
where it is essential to his case that the defendant 
should make some disclosure on a subject with regard 
to which the plaintiff is ignorant. In this case the 
Court cannot assist the plaintiff further than by de- 
taining the defendant in custody until his obstinacy 
is overcome : if the plaintiff require an answer merely 
for the purpose of obtaining evidence, and not of in- 
formation, then he may, as hereafter explained, by 
obtaining an order to take the bill pro confesso, get 
the same advantage as if the defendant had put in an 
answer admitting all the allegations of the bill : but 
this is a tedious and expensive process ; in some few 
cases the plaintiff thinks he can prove his own case 
without obtaining an answer, and then he can take a 
proceeding, called filing a traversing note,**^ which has 
the same effect as if the defendant had filed an answer 
traversing all the allegations of the bill : such cases 
however are rare. 

• lath Ck>iiB. Ord., r. 1. 
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It must be remembered that if a defendant does 
not put in his answer within the time limited for that 
purpose^ he may obtain an order for further time ; no 
proceedings in contempt can be begun against the 
defendant until he has allowed his time to elapse 
without obtaining such an order for further time. 

The great instrument used by the Court of Chan- 
cery for punishing contempts is the writ of attach- 
ment^ which is a letter directed by the Queen to the 
Sheriff of the county in which the defendant is sup- 
posed to be, commanding him to attach or take the 
defendant, and have him in the Court of Chancery on 
a day named in the writ : on the back of the writ 
is indorsed a notification of the particular contempt 
in respect of which it is issued. The form of the writ 
will be found in the Appendix, No. XXIII. 

When a plaintiff is in a position to issue an attach- 
ment for want of an answer, his solicitor prepares the 
writ, and takes it to the Registrar's Office, together 
with two prsecipes, or requests to the officer to seal the 
writ : in the Registrar's Office one of the praecipes is 
filed and the other marked ; after which the writ and 
the marked praecipe, together with an affidavit of the 
service of the interrogatories, are taken to the Record 
and Writ Office, where the praecipe is filed and the 
writ sealed : the writ is then put in the hands of the 
Under-Sheriff, by whom it is executed. The Sheriff 
may, if he please, liberate the defendant on his giving 
bail for his appearance at the appointed time. 

The Sheriff must return the writ by the day named 
in it, or he will himself become liable to process of 
contempt; this return consists in giving back the 
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writ to the plaintiff's solicitor, with an indorsement 
on the back, signed by or in the name of the Sheriff, 
and stating what has been the result of his endeavours 
to obey the order he has received : this return may 
be that he has attached the defendant^ whose body he 
has ready, which form is used in case the defendant 
has been taken and liberated on bail ; or that he has 
attached the defendant^ whose body remains in gaol, 
when the defendant has been taken and sent to prison, 
or detained, if already in prison; or if the Sheriff 
has been unable to find the defendant, he returns non 
est invenlus. These are the most usual returns, but 
under special circumstances others may be made. 

We have said that if the Sheriff neglect to return a 
writ, he is liable to committal, and he will also be 
committed if the return be insufiScient : if, however, 
he make some return^ the plaintiff cannot question 
its truth, however false it may be ; but his remedy is 
to sue the Sheriff at law for a false return, or for 
an escape or otherwise, as the case may require. In 
a recent case, where the Sheriff returned facts which 
amounted to an escape, the Master of the Bolls did 
not direct the party aggrieved to bring an action, 
but referred it to chambers to ascertain the loss due 
to the escape, and ordered the Sheriff to pay the 
amount certified. 

If the return show that the defendant has been 
taken, and is forthcoming, whether he be actually 
in custody or have been liberated on bail, the next 
thing is to bring him personally before the Court : 
when the return shows that the defendant is out of 
custody on bail, the plaintiff obtains an order, by 
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motion of course, for the messenger to bring up the 
defendant to the bar of the Court, which is done ac- 
cordingly by the proper officer : if, however, the de- 
fendant be actually in custody, the motion is for a 
habeas corpus, directed to the keeper of the prison in 
which he is confined, requiring him to bring up the 
defendant : this must be done either within thirty 
days of the original arrest or detainer, or within ten 
days of the arrest by the messenger : and if this time 
be allowed to elapse, the defendant will be discharged, 
without paying the costs of his contempt, and he is 
allowed eight days before a new attachment can issue 
against him. 

When the defendant is brought to the bar of the 
Court, which is understood to mean the personal 
presence of a Judge, he is questioned as to the reason 
of his refusing to answer ; and in case he allege and 
prove such poverty as disables him from obtaining 
professional assistance, a solicitor and counsel are as- 
signed him, as hereafter explained with reference to 
paupers : if, however, he do not show any valid rea- 
son for his neglect he is committed to the Queen's 
Prison, to the officer of which he is delivered by the 
person by whom he is brought up. 

Such is the procedure by which a defendant, having 
been taken by the Sheriff, is committed to perma- 
nanent custody : the plaintiff may thereupon proceed 
to have the bill taken pro confesso* against the de- 
fendant, as he may also do if the return be non est 
inventiLS : there is, however, another course which he 
may adopt on this latter return. On the production 

* 22nd Cons. Ord. 
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of the attachment with this return^ together with an 
affidavit of due diligence having been used to execute 
the attachment, the plaintiff is entitled to a writ of 
sequestration :^ but inasmuch as this process is more 
particularly appropriated to the enforcing obedience 
to decrees, an account of it will be reserved to the 
next Section. 

The course usually adopted wlien the defendant 
has been committed to the Queen's Prison, or has 
absconded, to avoid putting in an answer, is to obtain 
an order to take the bill pro confesso. With a view 
to this the defendant may, if in prison, be brought 
up by the keeper : for which purpose a habeas corpus 
must be issued on an order obtained by motion of 
course, grounded on the certificate of the keeper that 
he has the defendant in his custody : or the plaintiff 
may serve, on the defendant, within three weeks of 
the execution of the attachment, a notice of motion 
to take the bill pro confesso, which motion must not 
be made till three weeks after the notice : in either 
case, such an order will be obtained, as will be men- 
tioned hereafter. If the defendant have absconded, 
or escaped, being taken on the attachment or by the 
serjeant-at-arms, a notice of motion must be served 
at the defendant's address for service, if he have ap- 
peared ; or if the plaintiff have entered an appearance 
for him, then it must be advertised in the * London 
Gazette * and other newspapers. This notice will be 
sufficient ground for a motion for an order to take the 
bill as confessed, which must in this case be supported 
by the production of the attachment with its return, 

* 12th Cons. Ord., rule 6. 
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and by an affidavit showing that there was reason to 
believe that the defendant would be fonnd in the 
county in which the writ was issued^ and that due di- 
ligence was used in endeavouring to execute the writ. 

The effect of the order being made is that^ on the 
hearing of the cause, the Court assumes the truth of 
all the allegations of the bill, as if their truth had 
been admitted by the defaulting defendant: that is 
to say, the bill may be read by the plaintiff as against 
that particular defendant, but of course the other de- 
fendants are unaffected bv the default, and the order 
made in consequence of it, and against them the 
cause is heard in the usual way. If there be but one 
defendant, the Court will sometimes appoint a special 
day for the hearing : but otherwise, the cause must 
be set down, and come on to be heard in the regular 
way. At the hearing the Record and Writ Clerk at- 
tends with the record of the bill, which is thus part 
of the plaintiff's evidence. 

A decree made on a bill taken pro confesso is not 
absolute in the first instance, unless the defendant 
appear at the hearing, as he may do, and argue the 
case on the merits. Otherwise, an office copy of the 
decree must be served, at' the defendant's address for 
service, if any : or if he have not himself appeared, 
then upon himself personally, if he can be found : and 
the plaintiff may apply to have the decree made abso- 
lute, after the expiration of three weeks from such 
service, or if the defendant be out of the jurisdiction, . 
then after such other time as the Court may appoint : 
but in case the plaintiff have not been able to effect 
service, then three years must elapse before he can 

H 3 
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have the decree made absolute ; at any time in the 
interval the defendant may put in an answer^ and 
have the case heard on the merits. 

If it appear to the Court that justice will not be done 
to the plaintiff by merely taking the bill pro confesso, 
the Court may appoint a Receiver of the real and 
personal estate of the defendant, or may direct a se- 
questration of such estate to be issued, and may order 
payment out of such estate to the plaintiff of such 
sum of money as the plaintiff shall appear to be en- 
titled to. 

Such then is the procedure adopted where the de- 
fendant refuses to answer the interrogatories. It is 
seldom that the plaintiff can dispense with this an- 
swer, for otherwise he would not have required it: 
but if he think that he can himself prove his case, he 
may save great expense and delay by filing what is 
called a traversing note.^ This may be done as soon 
as the defendant's time to answer has expired. The 
note is a pleading put in by the plaintiff on behalf of 
the defendant, and its effect is simply to deny the 
statements of the bill, and to put the plaintiff to the 
proof of the whole. It is engrossed on parchment, 
and will be filed by the Clerk of Records and Writs, 
on the production to him of an affidavit of service of 
the interrogatories. A copy of the note must then be 
served on the defendant, in manner directed by the 
4th and 6th Rules of the 3rd Consolidated Order, for 
the service of documents not requiring personal ser- 
vice, after which evidence can be gone into, and the 
suit can proceed in the usual way. 

* ISth Cons. Ord., rule 1. 
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Section 3. 
Non-Performance of Decrees and Orders. 

The decrees and orders of the Court command the 
defendant either to pay money ; or to do some other 
positive act^ as to execute a conveyance or other deed, 
to bring in an account, to deliver up possession of 
land or property, or the like : or to abstain from doing 
some act, as is usually ordered by injunctions, whether 
granted by order on an interlocutory application, or 
by decree at the hearing. The assistance given by 
the Court against an obstinate and defaulting defen- 
dant varies with the nature of the act required to be 
done by him. 

Previously to the year 1839, the process for en- 
forcing obedience to the decrees and orders of the 
Court of Chancery, was founded on contempt alone, 
and was carried into effect by attachment or seques- 
tration; but by the combined operation of sec. 18 of 
1 & 2 Vict. c. 110 (which places all persons to whom 
any money or costs have been ordered to be paid by 
decree or order in Equity in the position of judgment 
creditors), and of the orders* made in pursuance of 
sec. 20 of the same Act, such persons may, after the 
expiration of one month from the time of passing 
and entering the decree or order, sue out a writ of 
fieri facias or of elegit against the goods or lands of 
the defaulter. These writs are in form similar to 
those in use at common law; the Sheriff, on re- 
ceiving the writ, will levy the sum named therein, in 
the usual manner. The person in whose favour the 

• 29th Cons. Ord., rules 6-10, and Schedules F and G^ to the Orders. 
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order is made may have the benefit of the above pro- 
cess^ though he be not a party to the suit in which 
the order was made;^ nor is any demand of the money 
or costs required before issuing process.f 

It roust be borne in mind that the above writs are 
in addition to^ not in substitution for, the ordinary 
remedies by attachment and sequestration ; and more- 
over that they are only obtainable in cases where the 
decree or order directs payment of money ; in other 
cases the doing of the act directed by the decree or 
order must be enforced by the ordinary remedies. 
If the person in whose favour a decree or order in 
Chancery is made for payment of money, wishes to 
complete his right as a judgment creditor, he must 
register such decree or order, under sec. 19 of 1 and 
2 Vic. c. 110. 

If the defendant be required to deliver up pos- 
session of lands, and refuse to do so after service of 
the decree upon him, an order may be obtained on 
motion for a writ of assistance: by this writ, the 
Sheriff is commanded to eject the defendant and to 
put the plaintiff in possession, and it is executed in the 
same manner as a writ of habere facias possessionem 
is executed in favour of a successful plaintiff in the 
common law action of ejectment. This writ will also 
be granted to put into possession a lleceiver or Se- 
questrator. J 

The execution of a deed or conveyance is required 
by the Court, when it appears that the plaintiff has 

• 29th Cons. Ord., rule 2. 
t 29th Cons. Ord., rule 1. 
X 'Seton on Decrees,' 1229. 
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an equitable claim to property, the legal estate or 
title to which is in the defendant: that is to say, 
where in fact the defendant is a trustee for the plain- 
tiff. The appropriate means of passing this legal title 
is a deed ; and until the year 1830, a defendant could^ 
if he chose to lie in prison, or to submit to have his 
property sequestered, by his obstinacy defeat the 
plaintiff of his rights, although the act required was 
merely formal. This defect was remedied in the year 
just mentioned by a statute passed at the instance of 
Sir £dward Sugden :* and now the Trustee Act of 
1852t furnishes a ready means of proceeding in such 
cases. 

In all these cases, the plaintiff gets substantial as- 
sistance from the Court, in the pursuit of his right : a 
large number of acts, however, still remain which are 
frequently required by decrees, but towards the per- 
formance of which no process of execution is effectual, 
such for instance as the putting in of accounts, or the 
delivering up of specific chattels or deeds. Here all 
that can be done is to confine the defendant's person 
in gaol^ in case he can be found : and to deprive him 
of all his property within the jurisdiction of the Court. 
The decree or order must be personally served on the 
defendant, with the indorsement stating the conse- 
quences of disobedience (Appendix, No. XVI.), after 
which]: a writ of attachment may be had, as explained 

* 1 Will. lY., 0. 36. Under this statute the Court was em- 
powered to order one of the Masters to execute the Deed for the 
defendant. 

t 15 & 16 Yict. c. 55, sec. 2, and see Welleslej v, Wellesley, 4 
De a. M. and G., 537. 
' t 29th Cons. Ord. mle 1. 
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in the last Section. If the contempt be the breach of 
an injanction, the course is^ as has been before stated^ 
to move, after personal service of notice, that the de- 
fendant may stand committed : this order, if granted, 
is executed by the messenger of the Court, and the 
defendant is ultimately committed to the Queen's 
Prison, as on an attachment. 

By some one of these processes, th6 defendant is 
lodged in the Queen's Prison, and will not be dis- 
charged until he has purged his contempt, by doing 
the act required, and paying the costs which his re- 
fusal has occasioned the plaintiff, whereupon an order 
for his discharge may be obtained on motion or peti* 
tion of course. 

A sequestration is a process by which a person is 
deprived of the use and enjoyment of all his property 
within the jurisdiction of the Court. It consists of a 
writ directed to commissioners, usually four in num- 
ber, commanding them to enter the lands and seize 
the goods of the delinquent. An order obtained on 
motion of course is required before this writ can issue : 
it is sealed by the Record and Writ Clerk, and deli- 
vered to the sequestrators, by whom it is executed. 

The sequestrators are officers of the Court, and 
bound to account for whatever comes to their hands 
by virtue of their office, while any person resisting 
them in the execution of their duty becomes guilty of 
a contempt of Court. The money or other property 
which they bring into Court is not parted with, at 
least until the defendant has cleared his contempt : 
and if justice seem to require it, the Court will retain 
this money .as security to the plaintiff for what may 
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be coming to him from the defendant on the result of 
the whole suit. 

Beyond imprisonment and sequestration^ the Court 
can do nothing : these constitute the last steps in the 
process of contempt. 

It should be observed that an attachment for non- 
performance of a decree is not^ like an attachment for 
non-appearance^ or for default in answering^ a process 
in which bail can be taken ; but the party attached 
must be imprisoned. Until recently it was the duty 
of the Masters of the Court to visit the Queen's Prison 
at stated periods^ and examine the prisoners confined 
there for contempt of Court, but now, by a recent 
statute,* this duty is transferred from the masters to 
the solicitor to the suitors' fund, who is to visit the 
prison four times a year^ and make a report to the 
Lord Chancellor of the cases of the prisoners, where- 
upon the Lord Chauceilor may, if he thinks fit, assign 
a solicitor to any prisoner, to defend him in formd 
pauperis, and to take such steps on his behalf as may 
be requisite. 

• 23 & 24 Vict. c. 149. 
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CHAPTER VIII. 

SUITS BY A^D AGAINST PABTICITLAB PEBS0N8. 

In all that has hitherto been said concerning the con- 
duct of a suit in Equity, it has been assumed that the 
parties to it were men and women of full age, residing 
within the jurisdiction of the Court, and not under 
any legal disability. This, however, is frequently not 
the case, so that particular proceedings often become 
necessary, to describe which is the object of the pre- 
sent Chapter. 

And first, this seems the fittest place to notice one 
or two peculiarities afibcting Peers who may be parties 
to a suit in Equity. When process of contempt has 
to be taken against a Peer, it is confined to a seques- 
tration, as no process afiecting his person can be exe- 
cuted without a breach of the privileges of the House 
of Lords : moreover, a Peer puts in his answer upon 
protestation of honour, and not upon oath or affirma- 
tion. A Peer is, however, sworn to affidavits, and on 
other occasions when he has to give testimony. 

In the case of corporations aggregate, the nature of 
the case renders it impossible to execute any personal 
process, and it is by sequestration alone that obe- 
dience to any order can be enforced. Service of docu- 
ments on a corporation is efiected by serving them in 
the ordinary manner on any member, and the answer 
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of the corporation is put in nnder the common seal. 
It is sometimes allowed to make an officer of the 
corporation a party to the suit^ for the mere pur- 
pose of getting from him the discovery required. It 
should be observed that by various statutes passed with 
reference to Public Companies (such as the Lands 
Clauses Consolidation Act, the Railway Clauses Con- 
solidation Act, and the Joint Stock Companies Acts), 
provisions are expressly made as to the mode of effect- 
ing service of summonses, writs, and other proceed- 
ings upon the company.* 

When any person who ordinarily would be a neces- 
sary party to a suit is not within the jurisdiction, the 
plaintiff will be excused from bringing him before 
the Court ; in such cases, the practice is to name the 
defendant in the bill with a note following his name 
to the effect that he is out of the jurisdiction ; or to 
introduce into the bill a statement that he is so, which 
will save the bill from being demurrable for want of 
parties. The jurisdiction of the Court extends only 
to. England and Wales. 

The disabilities of which we must treat in the pre- 
sent Chapter as affecting the proceedings in suits, 
arise f5pom want of discretion or defect of under^and- 
ing, owing to infancy or lunacy : or from the want of a 
free will in a married woman : or from the poverty of 
the party, which disables him from meeting the ex- 
penses necessarily incurred in the prosecution and de- 
fence of a suit. We shall therefore in four Sections 

* See also 7 Geo, IT. c. 46, proyiding that Banking Companies 
carrying on business under the Act, may sue and be sued in the 
name of one of their public officers. 
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state the course to be taken in the case of (1) infants^ 
(2) lunatics^ (3) married women^ and (4) paupers. 

Section 1. 
Infanta, 

The want of discretion which the law attributes to 
infants^ and their inability to make themselves liable 
for the costs of a suit^ give rise to various peculiarities 
where any party to a suit is under twenty-one years 
of age. 

1. First, when an infant is plaintiff. — An infant 
cannot institute a suit alone, but must do so under 
the protection of an adult, who will be answerable for 
the conduct and for the costs of the suit. This adult 
is in theory the nearest relation who has no interest 
contrary to that of the infant ; but practically any 
person, even a mere stranger, may be named as next 
friend, and the suit may be carried on without the 
knowledge of those who have the care of the infant. 
In such a case, however, the Court will, if desired, 
direct an inquiry whether the suit is beneficial, and 
will stay all proceedings in the meantime.* 

Iip order that the defendants may know where to 
resort in case the plaintiff in an infant's suit be or- 
dered to pay costs to them, it is required that the 
name and residence of the next friend should appear 
on the bill^ in the same manner as that of the plaintiff 
himself does in an ordinary case. The address of an 
infant's bill will therefore run as follows : — " Humbly 
complaining, showeth unto his Lordship A. B. (an 

• Towsey v, Ghroves, 11 W. B. 252. 
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infant under the age of twenty-one years) by C. B. of 
etc. his father and next friend^ the above-named plain- 
tiff, as follows." The name of the next friend is al- 
ways mentioned in the title of the cause, but does not 
(as such) occur elsewhere in the pleadings or other 
proceedings. 

A written authority signed by the next friend must 
be produced before a bill can be filed on behalf of 
an infant, and must be filed with the bill : this is 
required by the Jurisdiction Act* in consequence of 
the hardship caused in a case where a person had been 
named as next friend of an infant, of whose very ex- 
istence he had no knowledge : the bill being dismissed 
with costs, the first thing the next friend knew of the 
suit was the defendant's demand for his costs : these 
costs he was obliged to pay, it being considered that 
the defendant ought not to suffer, and that the next 
friend might have an action against the solicitor, who 
bad so improperly used his name. 

If a bill be filed in the name of a married woman 
by a next friend, or any person is named a relator in 
an information,t a similar authority is required to be 
signed by the next friend or relator. 

If a next friend wish to retire in the course of a 
suit, he must generally give security for the costs 
already incurred, and the Court must be satisfied of 
the respectability of the person proposed as the new 
next friend. The Court will remove a next friend if 
it appear to the Court that his continuance will be 
detrimental to the infant.:^ 

• 15 & 16 Vict. c. 86, sec. 11. 
t See Part I., chap. 1. 

Sandford v. Sandford, 11 W. B. 336. 
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When an infant plaintiff comes of age in the cours^ 
of a suit, he may abandon it and have the bill dis* 
missed with costs to be paid by the next friend ; or he 
may adopt and continue it, in which case he becomes 
liable for the costs ab initio. 

It sometimes happens that two or more suits are 
instituted on behalf of the same infant with respect 
to the same matter: in such cases, an inquiry is 
made as to which of the suits is most for the benefit 
of the infant, and such one is alone allowed to proceed. 
We shall see in the next Part that the sanction of 
the Court can be obtained without bill to arrange- 
ments as to the guardianship and maintenance of 
infants. 

2. Infant defendants. — When a bill is filed against 
an infant, he is served with it in the ordinary way : 
but substituted service will often be allowed on the 
parent or other person having the charge of the in- 
fant. No step can be taken by or on behalf of the 
infant in the defence to the suit, nntil some person 
has been appointed to be guardian ad litem, i. e. for 
the purposes of the defence. It is the duty ordinarily 
of the friends of the infant to procure the appoint- 
ment of such a guardian, which is done by the atten- 
dance of a solicitor at the Judge's chambers, with the 
guardian and the infant, and a certificate of the fit- 
ness of the person proposed : if all appear satisfac- 
tory, the appointment is approved by the Judge, and 
marked by the registrar, whereon an order is drawn 
up in the usual way. If, however, the infant be of 
very tender years, or be resident beyond twenty miles 
from London, a guardian may be assigned by com- 
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mission procured on an order of course^ the infant's 
personal appearance being dispensed with : it is usually 
required, to show that the proposed guardian has the 
actual control of the infant's person^ and is not a 
mere volunteer. 

If the friends of the infant take no steps towards 
appointing a guardian, the plaintiff may apply that 
one of the solicitors of the Court may be appointed 
to appear and answer on behalf of the defendant.*^ 

When a guardian has been appointed, he appears 
on behalf of the infant, and takes all the other usual 
steps. The answer put in on behalf of an infant is 
usually in a fixed form, stating the infancy, and sub- 
mitting the rights and interests of the infant to the 
Court : and even if the answer do contain admissions 
of parts of the plaintiff's case, these cannot be read 
against the infant, nor do they in any degree relieve 
the plaintiff from the necessity of strictly proving the 
whole of his case. The infant's answer may, if it be 
thought advisable, state any new matter, which may 
be to his advantage to bring before the Court. Of 
course this answer cannot be excepted to; in fact, 
no discovery can be required from an infant: the 
answer is put in on the oath of the guardian. If the 
infant, though not a party to the suit, have been 
served with notice of the decree, a guardian ad litem 
must be appointed to represent him in the subse- 
quent proceedings. Such appointment will be made 
in the same manner as the appointment of a guardian 
to appear and answer.f 

* 7th Cons. Ord., rule 8. 
t 7th ConB. Ord., role 6. 
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An infant defendant is not bound by a decree in 
the first instance (unless made by consent)^ but the 
decree is made nisi, and the infant may^ on coming of 
age^ put in a new answer^ and make a defence^ but if 
he do not^ within six months after coming of age^ 
show sufficient cause against the decree^ it will be 
made absolute.* 

Section 2. 

Lunatics, 

When circumstances make it necessary for a lunatic 
or idiot to institute a suit in Chancery, his committee 
should obtain the sanction of the Lord Chancellor, or 
other person to whom the care of lunatics is entrusted 
by the Crown, and then a bill is filed in the name of 
the idiot or lunatic by. his Committee, who is liable 
for the conduct and costs of the suit in the same 
manner as the next friend of an infant : and if the 
plaintiff, without being idiot or lunatic, is neverthe- 
less imbecile, and not of discretion to commence pro- 
ceedings, it has been held that he may file his bill by 
a next friend.t If, after a bill has been filed, the 
plaintiff falls, through age or otherwise, into a state 
of imbecility, this is no ground for taking the bill off 
the file. There is a practical distinction between per- 
sons who have been found lunatics by inquisition, 
and persons who have not been so found ; in the 
former case all applications must be made to the Lord 
Chancellor, or the Lords Justices ; in the latter case 
the Vice-Chancellors and Master of the Bolls will 

• See * Seton on Decrees,' 685. 
t light V. Light, 25 Bea. 2&0i 
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sometimes entertain applications : thus if it be neces- 
sary to appoint a guardian to defend a suit on behalf 
of an imbecile person not found a lunatic by inquisi- 
tion,* or if it be necessary to deal with any fund which 
is standing to the credit of such a person in a cause^f 
the proper Court to apply to is that of the Judge be- 
fore whom the suit is pending. 

A lunatic who has been found such by inquisition, 
when made defendant to a suit, should appear and 
defend by his committeej who, if he have no interest 
adverse to the lunatic, will be as a matter of course 
appointed guardian ad litem : and if there be no com- 
mittee, the defendant not having been found a lunatic 
by inquisition, the defendant's friends may obtain an 
order for a guardian to be appointed, as they may also 
do if the committee have an adverse interest to the 
lunatic ; in such case the committee must be made 
a co-defendant. If the defendant's friends take no 
steps, the plaintiff may obtain the order. J 

The suit is conducted in the usual manner, except 
so far as the lunatic's incapacity to do any personal ' 

act makes a difference. Thus, no discovery can be 
had from him, nor any process of contempt executed 
against his person or property. 

Section 3. 
Married Women, 
Married women are in some respects looked upon 

• Piddock 1?. Boulbee, 1 W. E. 94. 

t Bayies v. Davies, 2 De Q-. M. and Gt. 51. Be Irby, 17 Bea. 
384. Be Beny, 13 Bea. 455. See also i20 Burke, 8 W. B. 534. 
t 7th Cons. Ord., rule 8. Bonfield v. Grant, 11 W. B. 275. 
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as under the same incapacities as infants and lunatics, 
ifith respect to the conduct of suits in which they are 
interested: for a married woman is as incapable of 
binding herself for the payment of costs as an infant, 
and any joint act of hers and her husband^s is consi- 
dered as the act of the latter only, on account of the 
influence which he is supposed to have over his wife. 
From these principles has arisen the general rule that 
the husband must be joined with the wife as a party, 
whether as plaintifi^ or defendant : if however the hus- 
band be banished from, or have abjured, the realm, or 
if the wife have obtained an order for protection of 
her property under the Divorce and Matrimonial 
Causes Act,* or if a decree for judicial separation 
have been made under the same Act, she may sue 
and be sued alone. 

In those cases where the wife appears as plaintifl^, 
and has an interest conflicting with that of her hus- 
band, as when she seeks to establish her exclusive 
right to her separate property, or to her equity to a 
settlement, there she must file her bill by her next 
friend, making her husband a defendant. No next 
friend can be appointed without her consent. 

The office, duties, and liabilities of the next friend 
of a married woman are the same as in the case of an 
infant. 

When the husband and wife are joined as defen- 
dants, they usually appear by the same solicitor, and 
put in but one answer : if, however, the wife wish it, 
she may obtain an order to answer separately, and set 

* 20 & 21 Yict. c. 85, ss. 21 and 26 ; and see 21 & 22 Vict, 
c. 108, s. 7. 
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up a defence distinct from that adopted by her hus- 
band^ in which case she will be liable to the ordinary 
process of contempt if she neglects to answer. If the 
husband^ having been made defendant to a suit re- 
specting the wife's separate property, be out of the 
jurisdiction of the Court, the plaintiff may compel the 
wife to answer.* 

If the husband and wife be co-defendants, and the 
wife, having obtained no order to answer separately, 
neglect to appear or to answer in due time, process of 
contempt will issue against the husband ; and to re- 
lieve himself, he must make it appear to the Court 
that he cannot prevail on his wife to do the act re- 
quired : on this, an order will be made that the wife 
appear, or answer, separately, and thereupon she will 
be liable to all the ordinary process of contempt. 

If a married woman present a petition to the Court, 
she must do so through the medium of a next friend, 
even though the petition have reference to her sepa- 
rate property. If, however, she has obtained an order 
for protection under the Divorce and Matrimonial 
Causes Act, she may, it seems, petition without a 
next friend.f 

Section 4. 

Paupers, 

The ordinary course of proceeding in a suit involves 
the payment of money at every step : nothing can be 
done by a party without incurring expense, both in 
compensating his solicitor, without whose aid it is 

* Dubois «. Hole, 2 Yemon, 618. 
t Be BamsdoD, 5 Jur. N. S. 65. 
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practically impossible to conduct a suit^ and in pay- 
ment of certain fees required by the rules of the Court, 
as we shall see more particularly in the Tenth Chap- 
ter. Care is taken that these expenses should, as far 
as possible, be ultimately borne by the party through 
whose fault the litigation has become necessary ; but 
years often elapse before this payment can be enforced 
by the successful suitor, and in the meantime he has 
been obliged to advance a large sum, which he possi- 
bly may be ill able to spare. Poverty thus becomes 
a most serious obstacle to success in a Chancery suit, 
and in fact often compels a person having a most 
righteous claim to forego it altogether, or to submit 
to some inequitable compromise. That this should be 
so to some extent is unavoidable from the nature of 
the case ; and a great amount of vexatious litigation 
is undoubtedly prevented by the expenses necessary 
to carry it on ; so that perhaps, on the whole, the in- 
terests of society are better promoted by the present 
system, than they would be by one which, while under 
it fewer cases occurred of hardship and injustice^ yet 
exposed every one to the risk of having to defend him- 
self against unfounded claims brought by persons who> 
having nothing to lose in case of defeat, hoped to suc- 
ceed in extorting something from their victim, by way 
of compromise. 

However this may be, the rules of the Court make 
some provision for cases where the parties are poor,* 
and these we will now proceed to consider. 

A person who wishes to obtain the assistance of the 
Court without the usual expense, must present a peti- 

* 7th Cons. Ord., rules 8-11. 
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tion to the Master of the Bolls^ setting forth the na- 
ture of his case^ and praying to be admitted to sue in 
formd pauperis^ and that a solicitor and counsel may 
be assigned him : to this petition is annexed a certifi- 
cate of counsel^ that the party has just cause to be re- 
lieved^ and an affidavit by the party himself that he is 
not worth five pounds in the world, except his wearing 
apparel and the matters iu question in the cause. On 
this petition^ the Master of the Rolls grants his fiat^ 
and an order is drawn up in the usual way, according 
to the prayer of the petition. So also if a person wish 
to defend a suit in formd pauperis, he may, imme- 
diately on the bill being filed^ and without entering 
an appearance, present a petition at the Rolls for an 
order so to defend^ supported by a similar affidavit. 

The consequence of this order is, that no fees are 
payable to any counsel or solicitor for any business 
done in the suit on behalf of the pauper, nor does he 
pay the Court fees usually required on each proceed- 
ing : if, however, in the course of the suit he become 
of such ability that he ought not to continue to sue 
or defend in formd pauperis, an order may be made 
" dispaupering " him. 

In our Chapter on. Contempt we have seen in what 
manner a defendant is allowed an opportunity of al- 
leging poverty as a i*eason for not putting in an 
answer, and that on his proving the allegation, a soli- 
citor and counsel will be assigned to him. 
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CHAPTER IX. 

ON APPEAL. 

In this Chapter we propose to consider the course 
adopted by a party who considers himself aggrieved 
by any decree or order of the Court, and the means 
provided for enabling hini to have it set right. It 
is chiefly with reference to this subject that it is im- 
portant to consider whether or not the decree or 
order in question has been signed and enrolled ; for 
the tribunals which are competent to correct it when 
unenroUed have no jurisdiction over the enrolment, 
so that recourse must be had to another tribunal. 

The proceeding in use to correct an unenroUed 
order or decree is more properly termed a rehearing 
than an appeal : it consists in having the matter re- 
heard, either in full or on some one point, and either 
by the Judge whose decision is in question, or by the 
Judges of the Court of Appeal : after enrolment, the 
party must either bring a fresh bill, which is called a 
bill of review, or he must appeal to the House of 
Lords. 

An appeal to the Lords is commenced by a petition, 
setting forth shortly the proceedings in the suit, in- 
cluding the decree and the fact of its enrolment, and 
praying their Lordships to reverse the decree : to this 
is annexed a certificate signed by two of the counsel 
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in the cause^ that the petitioner has reasonable ground 
of appeal : on this petition an order is made for the 
setting down the appeal^ and that the respondents 
answer. This order is served on all the other parties 
to the suit, even though they have no interest in the 
point in question. Hereupon the parties prepare 
their cases, or detailed accounts of the proceedings 
and of the point to be raised on the appeal, with 
their reasons for hoping that the decree will be re- 
versed or affirmed, as the case may be. To these 
cases are annexed appendices, containing copies of 
the pleadings, decree, and all docunients on which 
anything turns in the appeal : the appellants and re- 
spondents frequently join in preparing one appendix 
only. Copies of these cases and appendices are deli- 
vered for the use of their Lordships. 

The appeal comes on for ai^ument in its turn, 
usually in the session next after that in which the 
petition, was presented ; it is argued by two counsel 
for each party, and the Lord Chancellor moves that 
the decree be affirmed, varied, or reversed as he 
thinks ought to be done : on this motion the other 
Law Lords deliver their opinions, and vote: the 
order made by the House is transmitted to the Court 
of Chancery, and there acted on. 

The other mode of varying an enrolled decree is by 
Bill of Review,* which is a bill stating the proceed- 
ings in the former suit, and pointing out the mistake 
alleged in the decree; and praying that it may be 
corrected : if this mistake be error of law, the regular 
mode of defence to the Bill of Review is by demurrer, 

* Slat Cons. Ord., rules 9-14. 
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on which of course the only question is whether the 
statements on the Bill show any reason for granting 
the prayer^ which question is identical with the ques- 
tion whether the decree were erroneous: of course^ 
on the demurrer^ the defendant does not admit the 
allegation that the decree was erroneous^ which is no 
statement of fact^ but merely of law, which, as we 
have already seen, it is open to a defendant to dispute 
on the hearing of a demSrrer. 

If the bill of review allege error of fact, the defen- 
dant appears and answers, and the other proceedings 
are taken which we have described in the case of an 
ordinary suit. The right to obtain the reversal of a 
decree by a bill of review is restrained by the rule 
that it roust be grounded on the discovery of new 
matter of fact, which could not have been given in 
evidence at the original hearing, or else on error of 
law apparent on the face of the decree. In the for- 
mer ease the leave of the Court is necessary before 
the bill can be filed ; in the latter no such leave is 
required, but it is a case which can hardly arise under 
the present practice, as decrees now contain no reci* 
tals of the pleadings or other proceedings, and there- 
fore it is scarcely possible that any error of law should 
appear on the face of the decree. 

The nature of a rehearing before the Judge to 
whose decree an objection is taken will be easily un- 
derstood after the perusal of the following observa- 
tions on rehearings before the Court of Appeal, con- 
cerning which we must enter a little into detail. 

The Judges of the Court of Appeal are the Lord 
Chancellor and the two Lords Justices, who may sit 
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all together; or may form two Courts, the Chancellor 
sitting alone in one, and the two Lords Justices in 
the other : this latter is the course adopted, unless an 
application be made that some particular appeal be 
heard before the full Court : the Court has power (as 
mentioned in a former Chapter) in a fit case to call in 
the assistance of a Common Law Judge."^ 

Any person, whether party to the cause or not, who 
is aggrieved by any order or decree of the Master of 
the Bolls or of any of the Vice-Chancellors, may 
bring it before the Court of Appeal : the only excep- 
tions to this rule are in the case of orders made in 
the exercise of a discretion vested in an inferior Judge^ 
for it is not allowed to appeal from the discretion of 
one Judge to that of another : moreover, it is said 
that an appeal will not be allowed on a question of 
costs only ; but a doubt has been recently cast on the 
existence of any such rule, and at all events several 
exceptions to the rule are recognized : thus, if an ap- 
peal be brought on two points, one of which afiects 
the costs only, and the decree be adjudged right on 
the other point, it may nevertheless be varied on the 
point of costs :t and also it is allowed to appeal from 
so much of a decree as directs payment of costs out 
of a fund in Court, J or where the costs form part of 
the relief prayed by the bill. If a decree or order is 
made by consent, no appeal is allowed from it. 

When an appeal is brought against an order made 
on motion, the course was formerly simply to make 

• 14 & 15 Vict. c. 83, s. 8. 

t Lewis V, Smith, 1 Mac. & Gor., 417. 

J Jenour v. Jenoup, 10 Ves. 562. Taylor v, Topham, 15 Ves. 78. 
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a motion before the Court of Appeal: bat now^ 
whether the decree or order appealed from has been 
made^ on motion or in a regular suit^ a petition of 
appeal is presented to the Lord Chancellor, setting 
forth the decree or order complained of, and that the 
appellant is aggrieved by it : if any subsequent pro- 
ceedings have been had under the decree they should 
be stated, but it is not usual to state any reasons of 
appeal. To this petition is impended a certificate 
signed by two counsel, that they conceive that the 
cause is proper to be reheard. On the faith of this 
certificate the prayer of the petition is usually granted^ 
as a matter of course ; the petition is left with the 
Secretary to the Lord Chancellor, who procures his 
Lordship^s fiat to it, directing that on payment of the 
deposit, which is to some extent a guarantee against 
vexatious appeals, the appeal be set down. An under- 
taking to pay the costs adjudged is then appended to 
the petition, and signed by the petitioner or his soli- 
citor, after which the petition is taken to the senior 
registrar, and twenty pounds deposit paid to him ;t 
he then files the petition and draws up the order to 
set down the appeal, which is passed and entered, and 
served on all the respondents, L e. all parties whose 
interest is in any way affected by the appeal. It may 
be mentioned that where only one counsel has been 
engaged in the Court below, the petition of appeal may 
be set down on a certificate signed by him alonc.^ 

* 3l6t Cons. Ord., rule 8. f Slat Cons. Ord., rule 4. 

X See Be Midland Counties Benefit Society, 12 W. B. 993 ; see 
also Buckeridge v. Whallej, 10 W. B. 513, and Parkinson v. Han- 
bury, 13 W. B. 191 (m>U). 
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Special leave is required for the setting down an 
appeal after more than five years from the date of the 
decree or order complained of.* The setting down 
an appeal is not generally allowed to interfere with 
the progress of the suit,t but in a proper case all pro- 
ceedings under the decree will be stayed pending the 
appeal. 

The appeal comes on to be heard in regular course : 
the appellant is usually entitled to begin^ unless the 
appeal be brought from the whole of the decree or 
orders, when the plaintiflF begins, and the hearing is 
in all respects similar to that in the Court below. The 
same evidence may be used as was or might have been 
used at the previous hearing, on which account it is 
proper to enter in the decree all the evidence, whether 
it were actually read or not : indeed evidence may be 
adduced in the Court of Appeal, which was not brought 
forward before ; but the party doing so would be ex- 
posed to be condemned in costs, even though he suc- 
ceeded in his appeal. 

The order on the appeal contains such direction as 
may be thought right as to the deposit : proceedings 
nnder the order are taken in the Court below, exactly 
as if the inferior Judge had made the order in the 
terms in which it-is made by the Court of Appeal. 

Orders of the Court of Appeal are subject to re- 
vision by bill of review or appeal to the Lords, in the 
same manner as those of the Master of the Rolls and 
Vice- Chancellors. 

It may not be out of place to observe here, that the 

* 3l8t Cons. Ord., rule 1. 
t 3l8t Cons. Ord., rule 2. 

1 3 
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Master of the Bolls and the Vice- Chancellors have 
respectively power to discharge, reverse, or alter any 
order made ou motion or petition of ccurse by any 
other of them, or by the Lord Chancellor.* 

• 13 & 14 Vict. c. 35, 8. 29. 
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CHAPTER X. 

COSTS. 

We have from time to time, and particularly in the 
Section where we treated of Paupers, stated that every 
step in a Chancery suit involves expense, not only 
in paying the solicitors engaged for their time and 
labour, but also in paying certain fees to the Court : 
indeed, it is well known that these expenses were for- 
merly so large as to amount to a denial of justice in 
all cases where the property in question was not of 
a very considerable amount ; and though this is no 
longer the case, yet still questions relating to the 
costs are often very important. In the present Chap- 
ter we propose, first, to explain generally the nature 
of costs; secondly, to state some of the principal 
rules which determine by whom costs are to be borne 
in particular cases ; and lastly, to explain the mode 
in which the amount to be paid is ascertained, and 
the payment of it enforced. 

Section 1, 

Of the Nature of Costs. 

"We have said that the costs of a Chancery suit 
consist of the solicitor's expenses and the Court fees. 
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The business done by the solicitors of the parties 
consists partly in procuring copies to be made of papers 
necessary for the purposes of the suit, partly in at- 
tending at the oiBces of the Court and elsewhere^ and 
in drawing briefs, affidavits, the simpler kinds of peti- 
tions, and other documents which are not of a nature 
proper to be prepared by counsel : for all this business 
the solicitor is entitled to charge, according to a rate 
fixed by the orders of the Court, which is supposed 
not only to compensate him for his actual time and 
trouble necessary for the performance of the parti- 
cular act, but also for the expense to which he was 
put in attaining that knowledge of his profession 
which he now employs for the benefit of his client. 
In almost all cases the amount of remuneration to 
which the solicitor is entitled is determined by the 
number of folios, of seventy-two words each, con- 
tained in the proceedings : in the case of copies the 
labour is evidently in exact proportion to the num- 
ber of words, and therefore no objection can be 
raised to this mode of assessing the payment to be 
made, provided of course the copy were necessary; 
but the labour of drawing an affidavit or petition 
shortly is often greater than that of preparing it more 
at length, and yet the longer it is, the greater is the 
payment allowed : this appears to be holding out a 
direct premium to the neglect of brevity, but perhaps 
any other system of fixing the amount of a solicitor's 
remuneration would leave more to the discretion of 
the officers of the Court than would be desirable ; 
unless indeed the present system were altogether abo- 
lished, and the remuneration of a solicitor were left 
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free to be- fixed by the same influences as govern that 
of other professions. 

Besides items coming under some of the classes of 
expense just described, the solicitor charges for fees 
paid to counsel for their assistance, whether in the 
way of drawing pleadings, petitions, and other docu- 
ments, or for advice on cases submitted to them, or 
for appearing and arguing in Court : the solicitor 
also pays the solicitors of other parties for any copies 
of documents which he may require, and which by 
the rules of the Court are procurable from the adverse 
solicitor : and lastly, the payment of the Court fees* 
requires the expenditure of a considerable amount of 
ready money. 

These fees are payable on almost every occasion 
when anything is done in the offices of the Court, in 
the progress of a suit : the amount is fixed by the 
General Orders, and it is the duty of the officer to 
see that the proper sum is paid. The payment is 
made by means of adhesive stamps affixed to some 
document dealt with on the occasion, which stamps 
are defaced or cancelled in the office to prevent use 
being made of them a second time : the stamps are 
issued by the Commissioners of Inland Kevenue in 
the same manner as other stamps, but a separate ac- 
count is kept of the number sold, and the amount 
paid for them is carried to the credit of a fund called 
the Suitor's Fee Fund : this fund is the primary 
source from which are paid the salaries of some of the 
officers and other expenses connected with the Court. 
When any question arises afiecting the amount pay- 

. * 39th Cons. Ord. 
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able to this fund, notice is served on a solicitor who 
acts for the fund, and instructs counsel to appear and 
advocate its claims. 

Having thus seen what is the nature of the items 
which make up a solicitor's bill of costs, we shall pro- 
ceed to consider who is to pay it. 

Section 2. 
By whom Costs are paid. 

It very frequently happens that in the course of a 
suit some fund is paid into Court, there to await the 
final decision on the rights of the parties to it. When 
this is the case, the costs are often made payable out 
of this fund, and not directly by any party, although 
of course the expense falls on the persons, whether 
parties or not, to whom the residue of the fund be- 
longs, after payment of the charges on it: this is 
called giving costs out of the fund. 

When an interlocutory application is disposed of, 
directions are sometimes given, forming part of the 
order, as to the defraying the costs of the parties to 
the application : and, as we have said, certain general 
rules exist for determining the question,- when the 
order is silent on the subject. The result is, that 
sometimes a party has to bear his own costs, in which 
case the solicitor has no one to look to but his client : 
or one party may have to pay costs to another, which 
payment can at once be enforced in the manner de- 
scribed in the next section : or lastly, the costs of 
some party may be '* costs in the cause,'' which means 
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that no determination is at present come to on the 
subject^ but these costs will be payable in the same 
manner and by the same parties as the general costs 
arising from the regular proceedings in the suit. The 
interlocutory proceeding is^ as it were^ incorporated 
with the main body of the suit, when the costs of it 
are made costs in the cause. 

The successful party in an action at law, whether 
plaintiff or defendant, is in general entitled to judg* 
ment for his costs, and to recover them from his ad- 
versary, without any order being made on the subject : 
questions may, and often do, arise as to the amount 
payable, especially with reference to the County Court 
Acts ; but this does not affect the general principle 
that success entitles the party as of right to his costs. 

In Chancery it is otherwise : no party has any right 
to his costs of suit, and the giving them is a matter 
for the discretion of the Judge in each case : no costs 
of suit can ever be recovered, unless this discretion 
be exercised, and an order be made directing pay- 
ment. With the view of expediting the proceedings 
in the suit the rule is generally observed, that no 
direction for the payment of costs will be given, until 
the matter comes before the Court at such a stage 
that probably it will not come on again : thus no 
direction as to costs is usually given in a decree 
directing accounts and inquiries in chambers, for the 
hearing on further consideration is considered the 
proper time for deciding the point, especially as the 
discretion of the Judge in dealing with the costs will 
often be regulated .by the result of these accounts 
and inquiries. 
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We shall now proceed to indicate, very briefly, a 
few of the principal rules governing the discretion of 
the Judge in allowing and refusing costs of suit. And 
in the first place we observe, that in suits for adminis- 
tration of estates, the costs of all proper parties are in 
general paid out of the fund, before any part of the 
fund is applied in payment of the creditors or lega- 
tees,* and this whether the plaintiflf be a creditor, le- 
gatee, or executor : if, however, the fund be insufficient 
to pay all the costs, the executor, whether he be plain- 
tiflf or defendant, is entitled to his costs in the first in- 
stance; but if it be clearly made out that the executor 
has been guilty of fraud or negligence, whereby the 
suit has become necessary, he will have to pay not 
only his own costs, but the costs of the other parties.f 
So in all proceedings wherein persons are brought be- 
fore the Court, or seek its aid, in a fiduciary character, 
the payment of their costs will be provided for, unless 
they have so wrongfully acted in the trust as to induce 
the Court to make them pay their own costs. J Again, 
it is another well-settled rule§ that in suits for ascer- 
taining the construction of a will, the costs of all pro- 
per parties will be paid out of the general estate of the 
testator, on the principle that, the suit having been 
caused by his ambiguity of expression, his estate must 
pay the penalty. 

In foreclosure suits the plaintiff usually is entitled 

• Ford V. Earl of Chesterfield, 21 Bea., 426. 
t Tickner v. Smith, 3 Sm. & Giff., 42. 

J See * Lewin on Trusts,' 4th edit., 663 et seq. . Noble v, Mey- 
mott, 14 Bea., 480. 

§ Jolliffe V. East, 3 Bro. 0. C. 25. 
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« 

to the payment of his costs of suit out of the mort- 
gaged estate^ in addition to the payment of the prin- 
cipal and interest of his debt^ and it may be stated as 
a general rule that the costs of suits (whether for fore- 
closure or redemption) brought for the purpose of 
enforcing the rights of parties to. transactions in the 
nature of mortgages are directed to be added to the 
mortgage debts of the parties, the effect of which is 
that they are borne by the person whose property is 
the subject of the charge ; but if the property be in- 
sufficient, the parties will have to bear their own costs ; 
except in the case where a foreclosure suit is brought 
by the mortgagee against the original mortgagor, in 
which case it seems that an order will be made for 
their payment by the defendant personally.* 

When a suit is brought merely for the benefit of the 
plaintiff, without any default on the part of the de- 
fendant, as in the case of a bill of discovery, the costs 
must be borne by the plaintiff: also, if a bill be 
brought by a devisee to establish the will against the 
heir, the whole costs must be borne by the plaintiff, 
even though the defendant insist on his right to an 
issue, and fail on the trial : if, however, the heir vexa- 
tiously question the sanity of his ancestor, he will not 
be allowed his costs. 

However, in the great majority of cases, the Court 
will in general be guided by the result, and give costs 
to the party who, on the whole, is successful. It must 
nevertheless be observed, that if the plaintiff by his 
bill ask more than he shows himself entitled to, he 
will be considered as the unsuccessful party, even 

* • Smith's Clianoery Practice,' 6th edit., 818. 
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though he do obtain a part of the relief asked : thus^ 
if the bill contain a charge of fraud- against the de- 
fendant^ which is not proved^ or if it ask that the de* 
fendant may be ordered to pay the plaintiff's costs^ 
where the plaintiff does not show any title to such an 
order^ these circumstances will operate to the disad- 
vantage of the party who has made these unfounded 
claims. The Court will also^ in disposing of the ques- 
tion of costs^ consider the conduct of the parties in 
the suit ; if^ for instance^ an irrelevant issue be raised^ 
or a great quantity of evidence be adduced on an un- 
important issue^ the expense of these useless proceed- 
ings will often be thrown on the party in fault. 

As in the case just mentioned^ it is not uncommon 
for the costs of different parts of the suit to be borne 
by different parties. 

Section 3. 
Costs, how taxed and paid. 

When costs are to be paid by one competent party 
to another^ the order directs payment to be made to 
the solicitor of the latter of the amount of the costs^ 
^' such costs to be taxed by the proper Taxing Master^ 
in case the parties differ about the same :'' and in cases 
of incompetency^ the taxation is not optional : we thus 
see that taxation of the costs is a step which must be 
taken before the amount can be recovered. We 
must^ therefore^ now describe the meaning and mode 
of taxation.*^ 

The solicitor of the party claiming payment of 

• See the 40th Cons. Ord. 
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costs under the order^ whom we shall term the plain- 
tiff, makes out a fair copy of his bill^ with a space left 
for any deductions which may be made in the amounts 
charged : this copy he takes^ together with the order^ 
to the office of the Taxing Masters, in order to obtain 
an appointment for proceeding with the business. The 
bill is indorsed with a memorandum of the name of 
the proper Taxing Master : for this purpose^ the names 
of the Masters are taken in rotation^ unless any bill 
has been already taxed in the same suit, in which case 
the reference is made to the same Master as before. 
When the name of the proper Taxing Master is as- 
certained, the bill and order are left with his clerk, 
who mentions what is the earliest time at which the 
Master will be disengaged : notice to attend at this 
time is served on all parties interested. 

At the appointed time^ the solicitors of all parties 
attend before the Master, who goes through the bill : 
he requires evidence that the business charged for has 
actually been done, that it was reasonably necessary 
that it should be done, as part of the business men- 
tioned in the order, and that the amount charged is 
reasonable. The papers in the cause are usually the 
evidence that the business has been done, and one 
document will often be a voucher for several items in 
the bill ; for instance, the production of an order will 
prove that certain steps must have been taken before 
that order could have been obtained, and will there- 
fore act as a voucher for the charges for those steps. 

Most of the questions that arise on taxation relate 
to the necessity of the business charged for with re- 
ference to the terms of the order : for although the 
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business may have been absolutely necessary^ yet it 
may be such as will not be allowed on taxation^ unless 
particularly mentioned in the order. For instance^ if 
the order direct the taxation of the costs of a party, 
this will not in general include any expenses incurred 
before the institution of the suit : if therefore an 
opinion of counsel were taken as to the propriety of 
commencing proceedings, and the plaintiff thinks 
himself entitled to the expenses of this opinion, he 
must take care that the order directs taxation not 
only of his costs, but also of his costs, charges, and 
expenses properly incurred with reference* to the 
matters in question in the suit. As to what steps 
will be considered reasonably necessary for any de- 
sired end, a considerable body of rules exists; but 
still a great deal is left to the discretion of the Tax- 
ing Master. 

The amount which it is allowed to charge for each 
step is in general fixed by the General Orders, of the 
Court ; cases however arise in which the Master has 
to exercise his discretion on the subject. Sometimes 
the order directs that the costs of some party, as of 
the plaintiff in a creditor's suit, be taxed as between 
" solicitor and client :" in this case the taxation is 
conducted on the principle of allowing to the solici- 
tor all payments for proceedings, which, though not 
strictly necessary for the purposes of the suit, were 
yet undertaken at the request or with the sanction of 
his client : in other cases the taxation is directed to 
be made between " party and party,'' which is on a 
less liberal scale. 

When the Master thinks that any deduction, total 
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or partial, ought to be made from the amount of any 
item, he enters the deduction in the column appropri- 
ated for the purpose : the amount of the bill and of 
the deductions is then ascertained, and the difference 
will be the costs allowed, after the addition or sub- 
traction of the costs of the taxation ; these will be 
borne by the party indicated by certain rules which 
have been laid down on the subject, and of which 
the result is that the party in fault, if any, bears the 
whole expense. The Master makes a certificate of 
the result of the taxation, which is filed in the Report 
Office, and copies of it may be procured as in the case 
of a chief clerk^s certificate. 

If any party be dissatisfied with the result, he may 
bring any particular point a second time before the 
Master, who will review his decision : if necessary, 
the point may then be brought before the Court by 
summons at chambers,''^ on the hearing of which no 
other evidence can in general be used than what was 
used before the Master. 

If the costs are payable out of a fund in Court, a 
cheque for the amount will be made out on the pro- 
duction of the order and the Taxing Master's cer- 
tificate at the office of the Accountant-General : if 
payable from one party to another, the payment may 
be enforced by writs ot fieri facias kuA elegit ; or steps 
may be taken to make the non-payment a contempt 
of Court. 

For this purpose a writ is sued out, called a sub- 
poenaf for costs: the form given in the Appendix, 

* See Order of 2nd August, 1864 
t 40th Cons. Ord., rule 38. 
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No. XXIV.^ sbows that this is an order from the 
Queen to the defendant to pay the amount ; on neg- 
lect to obey this order^ an attachment and other pro- 
cess of contempt issues as already described. The 
subpoena itself is a sufficient authority to the bearer 
to receive the costs mentioned in it^ and no power of 
attorney is necessary for the purpose. 

It remains to say a few words on the giving secu- 
rity for costs. The Bill^ as we have seen^ contains 
the address of the plaintiff: if this address show that 
the plaintiff resides out of the jurisdiction of the 
Courts and that not in any official capacity,^ nor on 
actual service in the army or navy, or if the address 
given be vague and uncertain^ or wilfully false^ the 
defendant is entitled to require some guarantee that 
if the plaintiff fail in his suit^ and be ordered to pay 
the defendant's costs^ he (the defendant) will be able 
to obtain them. For this purpose he should apply for 
an order that the plaintiff give " security for costs/* 
and that in the meantime the proceedings be stayed. 
This order is granted on motion or petition of course^ 
if founded merely on what appears on the bill; other- 
wise it is obtained by motion made to the Court in 
the regular way, notice being given to the party in- 
terested, and the application being supported by affi- 
davit. By taking any step in the suit after becoming 
aware that he is entitled to this order, the defendant 
waives his right to it. If the order be made and 
served, the plaintiff either gives to the Record and 
Writ Clerkf a bond of two or more persons, in the 

* Eyelyn v. Chippendale, 9 Sim., 498. 

t 1st Cohb. Ord., rule 88. 40th Cons. Ord., rule 6. 
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sum of £100 conditioned for the payment of the costs 
which may be adjudged payabte by the plaintiff; or he 
pays into Court a sum of money suflScient to produce 
£100, when the expense of getting it out is provided 
for. Until one or the other course has been adopted^ 
the time allowed to the defendant for taking his next 
step in the cause does not run. 

If there are several plaintiffs, and any one of them 
is within the jurisdiction, the defendant cannot have 

« 

an order for security for costs, though all the other 
plaintiffs are abroad. 
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PART III 



PBOCEEDINOS WITHOUT BILL. 

We have hitherto been employed in tracing the course 
of proceeding in suits commenced by bill : this is the 
general mode of bringing any complaint before the 
Courts and may be adopted in every case; and when- 
ever another course is adopted^ the party adopting it 
must be prepared to show an authority for so doing. 
This authority is to be sought either in the original 
inherent jurisdiction of the Court, which in some 
few cases allows a proceeding to be commenced with- 
out bill; or in some one of the numerous statutes, 
under which it is suflScient to commence by petition or 
motion. If any party file a bill in a case where it 
might have been dispensed with, he must bear the 
extra costs occasioned by the adoption of this more 
expensive course, unless he can show any particular 
circumstances which take his case out of the general 
rule. Before proceeding further we may remark, that 
for a careful summary of the numerous and important 
matters disposed of by the Court of Chancery (with- 
out bill filed) under the jurisdiction conferred on it 
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by particular statutes (commonly called its "statutory 
jurisdiction^'), the reader cannot do better than con- 
sult a work published in 1861, and entitled ' Barry's 
Statutory Jurisdiction of the Court of Chancery,' 
which in addition to the various decided cases bearing 
on the subject, contains an Appendix of Precedents 
likely to prove of great service to the practitioner. 

We said at the beginning of the Second Part that 
the obtaining a decree is in many cases but an unim- 
portant and almost formal step in a suifc, and that the 
real contest arises during the proceedings after a de- 
cree. • It is to meet such cases that the policy of many 
of the statutes just referred to is framed : they give 
no new jurisdiction to the Court, or do not enable it 
to make any decree or order which might not have 
been made under the inherent jurisdiction in a suit 
commenced by bill between proper parties : they 
merely provide a speedy and inexpensive mode of ar- 
riving at a decree or obtaining an order without the 
necessity of long written pleadings. Others of those 
statutes, and especially the Trustee Acts, do confer 
new jurisdiction, as well as point out a short and easy 
mode of exercising it. There are others of those sta- 
tutes which cannot well be referred to either of these 
heads : but the division is of no practical importance. 

The most convenient mode of classifying the various 
subjects of this summary jurisdiction appears to be 
by reference to the classes of suits which would origi- 
nally have been necessary to obtain the object sought. 
But first we must notice a mode of commencing pro- 
ceedings by Special Case, which is applicable in par- 
ticular cas^s^ whatever be the nature of the point 

K 
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calling for decision. Next we shall notice a recent 
statute under which Trustees can obtain the advice 
and direction of the Court as to the management of 
the property entrusted to them without resorting to 
the expense of a suit ; we shall then mention several 
statutes which give the Court a summary jurisdiction 
over questions which arise as to the rights and in- 
terests of persons^ whether incapacitated or otherwise^ 
claiming under Settlements. Several recent Acts 
have dispensed with the necessity of a bill in proceed- 
ings often instituted by or against Trustees;- these 
will be noticed in the Third Chapter : the Fourth will 
treat of the summary mode of obtaining a decree 
for administering the estate of a deceased person ; 
while the Fifth will discuss the miscellaneous subjects 
connected with the jurisdiction of the Court over 
Solicitors, Charities, Winding-up Joint Stock Com- 
panies, and the Registration of Titles, which subjects 
do not seem to belong to any of the preceding 
classes. 

If the reader be in the habit of attending the Court 
of Chancery, he will have observed that matters are 
frequently heard before the Judges which form no 
part of the proceedings in any suit, nor are authorized 
by any of the statutes noticed in this Part : such are 
Petitions in Lunacy, for which one day in each week 
is usually set apart by the Lords Justices ; also Peti- 
tions of Appeal in Bankruptcy, which are heard by 
the Lords Justices, or, as has lately been the prac- 
tice, by the Lord Chancellor ; such too are the ap- 
plications relating to patents, inquisitions, writs of 
JBcire facias, habeas corpus, and the like, which are 
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usually made by motion before the Lord Chancellor. 
None of these matters belong to the equitable juris- 
diction of the Court, with which alone we are con- 
cerned in this work : it will be sufficient here to state 
that the care of lunatics has been, and in fact usually 
is, committed by the Queen's sign manual to the per- 
sons who fill the offices of Lord Cliancellor and Lords 
Justices:* that practically all applications in Lunacy 
are made to these latter Judges ; that the jurisdiction 
as a Court of Appeal which the Bankrupt Law Con- 
solidation Act, 1849, conferred on one of the Vice- 
Chancellors, was transferred to the Lords Justices by 
the statutet which instituted their office : while the 
other matters which we have mentioned come before 
the Lord Chancellor, as Keeper of the Great Seal, 
and form part of the business transacted in the Petty 
Bag Office.! 

We may mention in this place, the proceeding by 
Petition of Right, which, it will be remembered, is the 
mode in which a subject makes a claim against the 
Crown, which claim would, against a private person, 
be the subject of an action or suit. This procedure 
is now regulated by " the Petitions of Bight Act, 
1860,''§ which, after reciting in its preamble that it 
is expedient " to assimilate the proceedings, as nearly 
as may be, to the course of practice and procedure 
now in force in actions and suits between subject and 
subject,^' proceeds to lay down the mode in which 
such Petitions are to be framed, and submitted to the 

• See 14 & 15 Vict. c. 83 ; 15 & 16 Vict. e. 87, s. 15. 

t 14 & 15 Vict. c. 83, 8. 7. J 12 & 13 Vict. c. 109* 

§ 23 & 24 Vict. c. 34. 

K 2 



196 PBOCEEDINOS WITHOUT BILL. 

Crown^ answered or pleaded to on behalf of the 
Crown^ and heard before the Courts of Equity or 
Common Law« If the Petitioner or *' Supplicant ^' 
succeeds, he may recover costs against the Crown, 
The Attorney-General usually represents the Crown 
in such cases. Some general orders have been made 
as to the procedure under this Act, dated the 1st of 
February, 1862.* 

* See commencement of toI. 10 of the * Weeldy Beporter.' 
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CHAPTER I. 

SPECIAL CASES. 

• 

There were until recently two modes by which in 
particular cases decisions could be procured on ques- 
tions of almost every nature, namely by Claim and 
Special Case. The former was merely a modified 
form of bill, not admitting of any further pleading : 
the order made on a claim being of the same nature 
as that made on a bill. It is not however now neces- 
sary to make any further allusion to Claims, as they 
have been recently abolished,* on the ground that, 
although useful at the time when they were introduced 
(1850), they have, since the improvements introduced 
by the Jurisdiction Act of 1852, become unnecessary, 
and were but little used. A Special Case is applicable 
only where the parties are agreed as to the facts of 
their case, but desire the decision of the Court on the 
law applicable to those facts : it can be brought only 
by consent of all parties, and the decision made upon 
it is in the nature of a declaratory decree only, with- 
out any possibility of giving the consequential direc- 
tions which usually follow a declaration of right in an 
ordinary decree. 

Special Cases were introduced by an Act of Parlia* 

* 8th Cons. Ord., rale 4. 
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ment* passed in 1850,. at the instance of the pre- 
sent Lord Justice Turner. The special case is entitled 
between different parties as plaintiffs and defendants, 
and states the facts in successive paragraphs in the 
same manner as a bill : it concludes with stating, in 
the form of questions, the points on which the opinion 
of the Court is asked. The signatures of counsel for 
the different parties are appended, and the whole is 
engrossed on parchment^ filed, set down, and heard in 
the ordinary way : on the hearing, the Court will 
answer each of the questions proposed, unless in its 
discretion it declines to answer one or more of them. 
The parties to the case will be precluded from dis- 
puting the correctness of these answers (except of 
course by way of appeal), or the truth of the state- 
ments of fact oil which they are founded ; but the 
answers will not bind nor in any manner affect persons 
who are not parties to the case. It is better to make 
all the persons interested parties to the case : since 
the Court will sometimes, in the exercise of its dis- 
cretion, decline to give any answer to a question put 
by some only of the persons interested. 

One of tlie questions should always relate to the 
costs of the case, unless the parties can agree among 
themselves how they shall be borne : otherwise, each 
will have to pay his own. 

Various provisions are made by the Act for enabling 
infants and lunatics to concur, through the medium 
of guardians or committees : but this concurrence 
does not bind the infant or lunatic to the truth of the 
facts, hut only to the correctness of the law as laid 

♦ 18 & U Vict. c. 35. 
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down on these facts : hence the answers given on a 
special case to which incompetent persons are parties 
do not absolutely preclude all future litigation on the 
subject. The husband of a married woman may con- 
cur on her behalf if she claim no interest distinct 
from him ; if otherwise^ both must concur. 

In the year 1850^ both claims and special cases 
were a great improvement on the then existing prac- 
tice of the Court. At that time^ bills were far longer 
than at present^ and no decree could be had in any 
suit until all the defendants had answered^ and gene- 
rally it was necessary to take a great quantity of 
written evidence : when the suit did come to a hear- 
ing, no decree could be made, unless all the parties 
interested were before the Court, and even then it 
often happened that no declaration of right could be 
made until after long and expensive proceedings in 
the Master's ofiSce, for the purpose of taking accounts 
which no one wished to be taken, and of ascertaining 
facts which no one doubted. It was therefore a great 
boon to suitors, when they were enabled by claim to 
get a cheap and speedy decree, without bringing any 
useless parties before the ("ourt ; and by special case, 
to get what was equivalent to a declaratory decree, 
without any useless accounts and inquiries. These 
advantages far outbalanced the inconveniences that 
if, in the course of a proceeding by claim, it became 
necessary to have some discovery from or an injunc- 
tion against the defendant, the expense incurred in 
the claim was thrown away, and a bill had to be filed : 
and that on a special case, any slight error in the 
facts often deprived the parties of that security which 
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they songht^ and if in the same matter any person 
wanted an account to be taken in Chancery a bill had 
to be filed for the purpose. 

But at present these inconveniences remain^ while 
the conveniences have vanished : a decree can be had 
on a bill to which no interrogatories are iiled^ almost 
as speedily and cheaply as on a claim : and when a 
bill is once filed, it can be adapted by amendment to 
any new circumstances which may arise» Moreover 
a suit by bill properly constituted effectually indem^ 
nifiea all persons against the claims of infant or 
lunatic parties; and the Jurisdiction Act of 1852 
allows the Court in its discretion to make a merely 
declaratory* decree, and to proceed in the absencef 
of persons interested ; by this, all the advantages of a 
special case arc attainable, without the disadvantage 
above referred to. 

For these reasons claims are abolished, ancf special 
cases are less frequently filed at present than for- 
merly : and therefore we have not thought it worth 
M'hile to enter at length into the details of practice 
concerning them, 

• 15 & 16 Vict. c. 86, see, 60. 
t 15 & 16 Yici. c. 86, seo. 42. 
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CHAPTER II. 

PETITIONS FOR OPINION OF THE COURT. 

Until the year 1859 there existed no means by 
which trustees could obtain the protection of the 
Court in the management of the trust property (i 
cases where there was no suit actually pending with 
reference to the property) except by filing a bill. 

In that year^ however^ an Act was passed which is 
calculated to be of great service to trustees, and to 
save considerable expense to trust estates. The Act^ 
enables any trustee^ executor, or administrator, with- 
out instituting a suit, to apply to any Chancery Judge, 
either by petition in open Court, or by summons at 
chambers founded on a written statement of facts, 
for the opinion, advice, or direction of the Judge on 
any question respecting the management or adminis- 
tration of the trust property, or the assets of any tes- 
tator or intestate; and the Act provides that such 
trustee, executor, or administrator, acting upon such 
opinion, advice, or direction, shall be deemed, so far 
as regards his own responsibility, to have discharged 
his duty as such trustee, executor, or administrator, 
in the subject-matter of such application ; but the 
applicant will gain no indemnity under the Act, if he 
have wilfully concealed or misrepresented any fact. 

• 22 & 28 Yiot c. 35, seo. 80. 

k3 
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By a further Act* it is provided, that every such 
statement or petition shall be signed by counsel^ and 
that the Judge may require the aid of counsel, either 
in chambers or in Court. 

The general result of the decisions hitherto made 
upon these Acts is, that the Court will act on the 
assumption of the truth and correctness of the allega- 
tions in the petition or statement, and will therefore 
admit no affidavits in support of such allegations ;t 
that the Court will not give its opinion on questions 
of construction, or upon a nice question of law, and 
will recommend a bill to be filed : that it will deal 
similarly with a case where the question is one of de- 
tail, requiring the assistance of affidavits ;X that no 
inquiry in chambers can be directed ;§ and that the 
petitioners must serve the petition on such persons as 
they think fit, and state at the foot of the petition 
whom they have so served. || 

Some General Orders with reference to these Acts 
were issued on the 20th of March, 1860. They will 
be found in Morgan's ' Chancery Orders,' page 682, 
3rd edition.** 

* 23 & 24 Vicf . c. 38, sec. 9. 

t Se Muggeridge's Trusts, Johnson, 626. 

X Be Barringion*8 Settlement, 1 Johns & H , 142. 

§ Re Mookett's Trusts, Johns., 628. 

II Se Green's Trusts, 8 W. R., 403. 

** In the last edition of this work it was stated that the Court 
would decide questions of construction under this Act; but in a 
very recent case, Wood, V.C., said that the Court might have at 
first decided such questions per incuriam^ but the practice was now 
settled the other way. (Re Bunnett, 10 Jur. N.S., 1098.) 
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CHAPTER IL* 

SETTLEMENTS. 

The Court of Chancery exercises a summary juris- 
diction in a great variety of cases relating to settled 
property. Such of these cases as relate to trustees 
will be the subject of a future Chapter : in the pre- 
sent, we shall consider some other cases, first pre- 
mising that we use the term " settled property '^ with 
reference to property settled by will as well as to pro- 
perty which is the subject of a technical settlement. 
First, we shall describe the nature of the summary 
jurisdiction exercised in the case of infants and other 
incompetent persons ; secondly, that which promotes 
the preservation of settled property ; and thirdly, that 
which relates to its management: these divisions 
perhaps run the one into the other, but on the whole 
they seem the most convenient. 

Section 1. 

Infards and Incompetent Persons. 

In this Section we shall consider some cases in 
which the Court gives authority to acts done (as is 
presumed) for the benefit of incompetent persons. 
' 1. Infants. The Court of Chancery is the guardian 
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of all infants who have no other guardian, and it is 
the duty of those under whose care any infant pos- 
sessed of property is left after the death of his father 
or guardian^ to make him a ward of Court. This is 
done by filing a bill praying for the protection of the 
Court, concerning which mode of proceeding we need 
say nothing in this place : or by the summary process 
of a summons in chambers. 

This Jurisdiction of the Court over infants has long 
l)een exercised in a summary way, without bill filed : 
formerly, the course adopted was by presenting a pe- 
tition entitled in the matter of the infant, praying for 
the appointment of a guardian, and the approval of 
an allowance, out of the infant's property, far his 
maintenance. Under the present practice the course 
is still more simple : a summons entitled in the 
matter of the infant is taken out at chambers,* and 
served in the same manner as if it were in pursuance 
of a reference to chambers, contained in a decree di- 
recting the approval of a guardian and maintenance : 
on the return of this summons, and on the production 
to the Judge in chambers of satisfactory evidencef as 
to the infant's age, property, and relations, an order 
is made to the effect required. The order thus made 
is as effectual for all purposes as if made in a suit 
regularly instituted : if however circumstances make 
it desirable, directions will be given for the filing of a 
bill. But however the proceeding be commenced, the 
Court will from time to time make such orders as 

* See 15 & 16 Vict. c. 80, sec. 26 ; and 35th Cons. Ord., rule 1. 
t See rule 19 of the '* Regulations as to business in Chambers," 
which will be found in • Morgan's Chancery Orders.' 
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may be necessary for the management of the property 
of the infant^ and for his proper maintenance and 
education : every such order being made on a sum- 
mons in chambers, whence the matter may be ad- 
journed into Court, in case any point arises of impor- 
tance sufficient to require counsel. We may here 
mention that by the " Infants' Custody Act '* (2 & 3 
Vict. cap. 54) the Court has power, on the petition of 
the mother of an infant under seven years, to order 
that such infant be removed from the custody of the 
father, or of any guardian after the father's death, 
and delivered to the custody of the mother until 
attaining such age. 

The nature of the authority exercised by the Court 
over its wards, and the manner in which it protects 
their person and property, will be found stated in the 
treatises on Equity Jurisprudence : we are here con- 
cerned only with the mode in which the position of 
the infant is brought under the notice of the Court. 

2. Infants' Estates. By a recent statute,* power 
is given to the Court to approve of settlements to be 
made by infants on their marriage : this Act renders 
valid dispositions which without it would be void on 
account of the nonage of the settlor. 

To obtain such approval, a petitiont is presented, 
entitled in the matter of the particular settlement and 
of the Act : this petition sets out the circumstances 
of the parties to the marriage, and the settlement 
proposed : on the hearing, an order is made referring 
it to chambers to settle the deed, which is done by 

• 18 & 19 Vict. 0. 43. 

t See a form of such Petition in the Appendix, No. XXYII. 
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oner of the conveyancing counsel in the same manner 
as if the petition were presented in a cause. The 
execution by the infant of the deed as settled is as 
effectual as if the infant were of full age. Evidence^ 
must be produced in chambers as to the age, fortune^ 
rank and position of the infant and the proposed 
husband or wife, as to the parents or guardians of the 
infant, and as to the fitness of the proposed trustees 
of the settlement; and the proposals for the settle- 
ment must be submitted to the Judge in Chambers. 
It'Seems doubtfulf whether an application under this 
Act makes the infant a ward of Court, and whether 
therefore, as in the case of the marriage of a ward, 
the Court is bound to inquire into the propriety of 
the marriage as well as into the fitness of the settle- 
ment ; obviously, however, the latter inquiry will often 
indirectly lead to the former. 

3. Protectorship. It is well known that a *tenant 
in tail cannot bar the entail without the concurrence 
of the protector, if any, of the settlement. The Fines 
and Recoveries Act,j: which established the office of 
protector, makes provi3ion§ for the case of the office 
falling to a person who has been convicted of treason 
or felony, or who cannot be found : also for the case 
where the protector is an infant, and has no estate 
under the settlement prior to the estate tail, or where 
the settlor has declared that the office shall not 
belong to the person regularly entitled, but has not 

« 

* See rale 20 of the Regulations as to business in Chambers. 
t Me Dalton, 6 Be G. M. & »., 201. Re Strong, 5 W. R., 107. 
t 3 & 4 W. IV. c, 74. 
§ 3 & 4 W. lY. c. 74^ sac. 33. 
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substituted any other person in his place : in all tliese 
cases^ the Court of Chancery is, and if the protector 
be a lunatic, the Lord Chancellor or Lords Justices 
are, constituted protector of the settlement, and an 
order of Court is necessary to perfect any disentailing 
assurance. 

This order may \ye obtained by the tenant in tail 
on petition or motion,* of which course the former 
is usually adopted : the petition will be entitled in 
the matter of the settlement and of the Act, and 
should show that the proposed disposition will be for 
the benefitt of all the objects of the settlement. On 
this petition, a reference to chambers will probably be 
directed, to approve of an instrument to carry into 
effect the intention; after which an order will be 
made giving the required consent. It seems that this 
order does not require enrolment, which is necessary 
only in the case of consent being given by deed : and 
it is expressly providedj that the production of the 
order shall be evidence that a valid consent has been 
given. 

Section 2. 

Preservation of Settled Property. 

1. Restraint in dealings with Stock. It is well 
known that the Bank of England and other public 
bodies who keep registers of the owners of their stock 

* 3 & 4 W. IV. c. 74, sec. 48. 

t jRe Newman, 2 My. & Cp., 116 ; and see for forms of order Se 
Gravenor, 1 De G. & S., 702. 
J 3 & 4 W. IV. c. 74, 860. 49. 
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refuse to notice on their books any equitable claims t 
they will always permit a transfer by the person whose 
name appears as owner, and by no other person. 

The Court of Chancery however exercises the juris- 
diction of giving some protection to equitable claim- 
ants against the improper acts of their trustees^ by 
enabling them to restrain the bank or public company 
from allowing a transfer of any particular stock with- 
out certain notice being previously given to specified 
persons. This is accomplished in the case of the 
Bank of England by the writ of distringas, and in 
this case or in that of any public company by a re- 
straining order, both granted by the Court of Chan- 
eery under the authority of a statute of 1842.* Some- 
what similar in its effect is a stop order^ by which 
the right of a person is protected, who acquires a lien 
on a fund which is actually in Court. Of these in 
order. 

A distringas is a writ addressed to the Sheriffs of 
London, commanding them to distrain on the Bank 
of England, to compel them to appear to a bill said 
to have been filed against them. No such bill is in 
fact filed : the writ never comes to the knowledge of 
the Sheriffs of London to whom it is addressed ; and 
the form gives no hint of its real effect under the 
statute. However, it is provided by the orders of the 
Courtf that such a writ may be sealed by the Record 
and Writ Clerk^ on the production to him of an aflS- 
davit that the applicant is, or that his solicitor be- 
lieves him to be^ interested in the stock in question, 

* 5 Yict. c. 5, ss. 4 & 5. 
t 27th Cons. Ord., rule 1. 
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lyhich is described by its nature^ its amount, and the 
names in which it is standing ; this affidavit is filed, 
and the writ is sealed and taken to the bank^ together 
with a notice desiring them not to permit a transfer 
of the stock or not to pay any dividends on it, as the 
case may be. If any application for transfer or pay- 
ment be afterwards made to the bank, they will not 
allow the transfer, or pay the dividends, for eight 
d^ys, and will at once send notice of the application 
to the person for whom the distringas was obtained. 
These eight days give time to institute a suit,* to 
which if necessary the bank may be made parties, 
and restrained by injunction in the regular manner: 
but if no steps are taken, the payment or transfer 
is made at the end of the eight days. The person 
obtaining the distringas may at any time discharge 
it by motion of course :t if any other person claim- 
ing an interest in the stock wish to discharge it, he 
must apply by special motion or petition on proper 

notice. J 

The writ of distringas now issuable out of Chancery 
is the same as was formerly issued out of the Court of 
Exchequer, and when the equitable jurisdiction of the 
Exchequer was transferred to the Court of Chancery, 
in 1842, this writ was retained, § although it is now a 
meaningless form : this is much to be regretted, as it 
tends to throw an air of mystery over a most simple 
and beneficial procedure, — a procedure, the adoption 
of which would often save families from ruin now 

• Bee Re Amyot, 1 Phil., 131, note. 

t 27th Cons. Ord., rule 3. t I^id, 

§ See Ist schedule to 5 Yict. o. 5. 
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brought upon them by the knavery of trustees. The 
effect which service of the writ and notice now have 
might without any disadvantage be given to the ser- 
vice of a copy of the notice, bearing the seal of the 
Record and Writ Office, to indicate that it is founded 
on an affidavit actually on the files of the Court. It 
should be here observed, that although, for the pur- 
pose of a consistent arrangement of the subjects of 
this Chapter, we have assumed the stock to be settled, 
and to be standing in the names of trustees, the 
remedy by writ of distringas is open to any one 
claiming a beneficial interest in the stock, whether by 
mortgage or otherwise, and not being the registered 
owner thereof. The same remark applies to restrain- 
ing orders and stop orders. 

A restraining order is in the nature of an injunc* 
tion, restraining the Bank of England or some public 
company from allowing any dealing with some stock 
or shares specified in the order : it is granted on an 
ex parte motion or petition, stating special grounds 
to induce the Court to grant the application, and sup- 
ported by affidavit. These orders are not much in 
use, and it seems that they are intended merely as 
preliminary steps to the institution of a regular suit. 
A person who has obtained a distringas may also ob- 
tain a restraining order.^ 

The Court is in the nature of a trustee of all sums 
of money or stock standing in the name of the Ac- 
countant- General to the credit of any cause or matter; 
and it is well known that the assignee of money or 
stock in the hands of a trustee ought, in order to 

• See 1 Phil., 132. 
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complete bis equitable title, to give notice of the* 
assigiiment to the trustee : otlierwise bis claim is 
liable to be defeated by that of some other assignee 
of the same property, who knew notliing of the first 
assignment, and who did give such notice. The mode 
in which notice is given, on the assignment of a fund 
in Court, is by the assignee obtaining what is called a 
stop order.* This is obtainable in chambers, when- 
ever the assignor and the assignee concur : otherwise, 
a special petition, with evidence of the assignor's 
title, and of the assignment to the petitioner, must 
be presented to the Court. The order is drawn up 
in the usual way, and left at the office of the Ac- 
countant-General ; after which, no dealings can be 
had with the fund affected, iintil the stop order is 
finally discharged, or until an order is expressly made 
to deal with the fund notwithstanding the previous 
stop order. 

2. Unclaimed Stock. When the dividends on any 
stock in the Bank of England have remained un- 
claimed for ten years, the stock is transferred to the 
Commissioners for the Reduction of the National 
Debt ; and on the application of the equitable owner, 
or his representative, it will be retransferred, and the 
accumulated dividends paid. If however the Commis- 
sioners are not satisfied with the title of any claimant, 
and refuse to do what is required, he may petition the 
Court of Chancery, which is authorized to make such 
order as may be just on the matter. The Commis- 
sioners and the Attorney-General must be served 
with the petition, and provision is made for payment 

• See 26th Cons. Ord. 
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of their costs. This jurisdiction is under a statute of 
1816* 

8. Production of cestui que vie. If a person be in 
possession of lanH for the life of another^ it is evi- 
dently his interest to conceal the death of that other, 
in order to enjoy the land to the prejudice of the re- 
versioner. To prevent frauds of this nature^ a statute 
of Queen Annef enacts that the reversioner may apply 
to the Lord Chancellor for an order for the production 
of the cestui que vie ; and^ in default of such produc- 
tion, may enter on and hold the land. An order 
under this Act should be asked for by petition, and 
may, it seems, be made by a Vice-Chancellor, but not 
by the Master of the Rolls, j: 

Section 8. 

Management of Settled Property, 

1. Lands Clauses Consolidation Act. It frequently 
happens that land is required to be taken for the pur- 
poses of railways, docks, and other public works, and 
the Legislature thinks that the public importance of 
the objects sought by the promoters justifies the 
giving them the right to take the necessary land, 
without regard to the willingness or ability of any 
person to sell it to them : in such cases the promoters 
obtain an Act of Parliament giving them what are 

* 56 G^eo. III. c. 60, and see 8 & 9 Yict. c. 62 ; see also ' Seton 
on Decrees,* 3rd edition, 1106-7. 

t 6 Ann. c. 18, see 12 Sim., 104, 8 W. B., 649, and 'Seton on 
Decrees/ 621-2. 

% Meyrick v, Lawes, 23 Bea., 449. 



SETTLEMENTS, 213 

called compulsory powers over certain specified land : 
and this Act generally refers to and incorporates with 
itself an Act passed in the year 1845^ called the 
Lands Clauses Consolidation Act,* as consolidating 
all the clauses usually found in previous Acts which 
empowered promoters to take land : under this Act 
the Court of Chancery has a jurisdiction which is fre- 
quently called into action. 

If the persons interested in the land are all compe- 
tent and willing to contract with the promoters^ no 
difficulty can in general arise except as to the price, 
which will be fixed by arbitration or otherwise : but if 
the land be so settled that incompetent or unborn 
persons have interests therein^ or if those interested, 
though competent, refuse to contract at all, or insist 
on a price which the promoters consider unreasonable, 
then the compulsory powers must be brought into 
action. First, a formal notice of the intention of the 
promoters to take the land is given to all persons 
known to be interested in it ; and then machinery is 
provided for enabling the promoters to have a jury 
summoned by whom the value is assessed. If this 
assessed value be paid into the Court of Chancery, the 
promoters may enter on the land, and the rights of 
the owners are displaced^ and attach on the money 
paid into Court. 

If any of the persons interested wish the money in 
Court to be in any way dealt with, they present a pe- 
tition entitled in the matter of the Lands Clauses 
Consolidation Act, 1845, and of the special Act under 
which the lands were taken, and also in the matter o 

• 8 Vict. 0. 18. 
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the estate or settlement of the owner. This petition 
must be served on all parties interested^ and, besides 
its main object, prays that the costs of the petition 
and of the order to be made thereon or incident 
thereto may be paid by the promoters : this will be 
ordered* in all cases, except where the necessity of 
proceeding under the compulsory powers has been oc- 
casioned by the merely wilful obstinacy of a compe* 
tent owner, or except where the Court thinks that the 
costs or any portion of them, ought not in fairness to 
be borne by the promoters. 

The money is usually at once invested in stock, and 
the dividendsf are, upon petition for the purpose, or- 
dered to be paid to the person who for the time being 
would have been in possession of the land : and if t^ie 
parties please, they may leave the fund in Court, ob- 
taining a fresh order on each change of present owner- 
ship, until some person becomes entitled absolutely, 
when it will, if he wish, be paid out to him. But often 
the money is invested in the purchase of other land, 
or in redeeming incumbrances or the land-tax on other 
land settled in the same manner as that taken : in 
this way, the same persons get the benefit of the 
money, in exactly the same order as though all the 
original land had remained subject to the settlement. 
That this should be so, as far as the public convenience 
will permit, is the great object of all the minute pro- 
visions of the Act which we have been considering. 

Every petition under this Act should contain a state- 
ment, supported by an affidavit,]: that the petitioner 

• 8 Vict. c. 18, 8. 80. t 8 Vict. c. 18, s. 70. 

I 34tU Cons. Ord., rule 3. 
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is not aware of any right or claim in any person to the 
money or any part thereof^ except as may appear in 
the petition. 

2. Leases and Sales of Settled Estates. The great 
object of the complicated trusts and powers contained 
in a settlement of land is the securing the rights of 
those who claim under the settlement^ and at the same 
time leaving the greatest facilities for dealing with the 
land. But no foresight of the conveyancer is sufficient 
to provide for all the contingencies which arise with 
regard to a large property ; and the consequence is 
that often an opportunity occurs for dealing with the 
property in a manner highly beneficial to all parties^ 
but of which advantage cannot be taken, because the 
necessary power is wanting in the settlement. In 
such a case the parties were, until lately, obliged either 
to bear the loss, or to apply to Parliament for a pri- 
vate Estate Act, which was obtainable almost as a 
matter of course, on its being shown that the proposed 
dealing would be really beneficial to all parties. 

This continued interference of the Legislature with 
private rights was objectionable oa many grounds, 
and especially on account of the expense attending 
it. To obviate the necessity of many such applica- 
tions for the future, the Leases and Sales of Settled 
Estates Act^ was passed in the year 1856. Under 
this Act, (provided that no application for a similar 
object have been made to and refused by Parliament) 
the person in possession of the land, provided he be 

• 19 & 20 Yiot. 0. 120, amended by 21 & 22 Vict, v, 77, and 27 
& 28 Vict. c. 45 ; see the General Orders on the Act, 41st Cons. 
Ord., rules 14-25, and see rules 21 & 22^ of Begulations as to Busi- 
ness in Ghambers* 
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not tenant for an absolute term of years^ is authorized 
to apply to the Court of Chancery for its approval of 
any proposed lease or sale; and if this approval be 
obtained^ the arrangement can be carried out, and 
will be binding on all incompetent persons claiming 
under the settlement : the application should be made 
with the consent of all competent persons who have 
any interest^ and should be by petition entitled in the 
matter of the Act and settlement ; on which an order 
is made referring it to chambers to inquire whether 
the proposal be beneficial. The Act carefully pro- 
vides for the giving notice of the application to trus* 
tees, whether holding in trust for incompetent or 
unborn persons, or others ; and the Court requires 
sufficient evidence as to who are the parties inter- 
ested, and what are the circumstances which render 
the proposed dealing proper and expedient.^ It is 
worthy of remark that the term " settlement " is ex- 
tended by the Actf beyond its ordinary meaning, 
and includes any Act of Parliament, deed, agreement, 
copy of Court roll, will, or other instrument, or any 
number of such instruments by which real property 
is limited to several persons in succession. 

3. Drainage. In general, if a tenant for life ex- 
pends money in improving the estate, he cannot make 
any part of the expense fall on the remainderman : 
but a statute of 1845 :( provides that the expense of 
drainage may, in proper cases, be made a charge on 
the inheritance : and the Court of Chancery is made 
judge of the propriety of the proposed works. Other 
provisions§ have, however^ been made for the same 

• 4l8t Cons. Ord^ rule 22« f 19 & 20 Vict. o. 120, sec. 1. 

t 8 & » Yict. c. 56. § 12 & 13 Vict. c. 100. 
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object, giving the Enclosure Commissioners control 
over such cases, and the powers under this Act are 
now but little used. 

4. Irish Mortgage Act.* An Act was passed in 
1834, whereby trustees are empowered to lend trust 
money on security of land in Ireland, whenever the 
instrument appointing them authorizes advances on 
English security, provided that in all cases of incom- 
petency of those claiming under the settlement the 
approval of the Court of Chancery has been obtained, 
either in a cause or upon petition. But by section 5 
such advances are not to be made where the trust 
instrument expressly forbids an investment on Irish 
security, and hence a practice sprang up among con- 
veyancers of adding the words, " but not in Ireland,^' 
to every authority to invest on land in England : this 
practice reduced the Act to little more than a dead 
letter ; and it would seem that the Act is now virtu- 
ally superseded by the recent Actf known as " Lord 
St. Leonards^ Act,'' which empowers trustees, where 
not expressly forbidden by the trust instrument, to 
invest the trust fund on " real securities in any part 
of the United Kingdom,'' which of course includes 
Ireland. Nothing is said in this Act about any ap- 
plication to the Court of Chancery for its sanction to 
such an investment, and it is conceived that, in 
accordance with the spirit of recent legislation]: on 
the subject, the Legislature intended to leave such in- 
vestment to the discretion of the trustees. 

* 4 & 6 W. IV. c. 29. 

t 22 & 23 Yict. c. 35, sec. 82. 

t 28 & 24 Yict. c. 88, sec. 11 ; 23 & 24 Vict. c. 145, sec. 25. 



218 



CHAPTER III. 

TRUSTEES. 

Suits relating to Trustees are of two kinds : in one, 
the trustee comes as plaintiff, seeking the directions 
and protection of the Court in the performance of his 
trust ; in the other, the trustee is made a defendant 
for the purpose of compelling him to do some act 
which the cestui que trust requires of him. The cases 
in which the Court exercises a summary jurisdiction 
with regard to trustees will be described in two Sec- 
tions, corresponding with these two divisions. 

Section 1. 

Summary Proceedings by TVustees. 

1. Trustee Relief Acts. If a person have in his 
hands a sum of money belonging to any trust what- 
ever, and a difficulty arises in determining the own- 
ership of this money, he need not incur the responsi- 
bility of paying it over to the person who in his judg- 
ment has the best right to it. Of course, he may do 
so if he please; but he will then be liable to be called 
upon to account over again for the amount, in case 
any other claimant makes out a better case in a suit 
instituted for the purpose of carrying the trust into 
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execution. A trustee placed in such a situation of 
difficulty has always had the right to file a bill pray- 
ing for the protection of the Court : but such a course 
involves great expense to all parties^ although the 
trustee^ in case he appear to have been free from 
gross faulty will ultimately receive his costs out of 
the fuud. A cheaper and easier mode of attaining 
the same object is afforded by the Acts which are 
commonly known as the Trustee Belief Acts^"^ passed 
in 1847 and 1849. 

A trustee wishing to avail himself of these Acts 
must file an affidavit stating shortly^ among other 
things^ t ^be circumstances under which the difficulty 
has acisen^ and the exact sum for which he acknow- 
ledges himself to be accountable^ after deducting from 
it all that he claims for costs, or on any other account; j: 
and the Accountant- General will, on production of an 
office copy of the affidavit, direct the payment of the 
amount into Court to an account so entitled as to show 
generally the nature of the trusts to which it is sub- 
ject : the Acts make such payment a valid discharge 
to the trustee for the amount paid in. 

In the same way, stock may be transferred into the 
name of the Accountant-General, which transfer will 
pro tanto discharge the trustee from any claim by the 
cestui que trust. 

The money or stock in Court will be dealt with by 
orders made on the petition of the parties interested 
in it, the petition being entitled in the matter of the 
Acts and of the particular trusts : the petition should 

• 10 & 11 Vict. c. 96 ; 12 & 13 Vict. c. 74. 

t See 4l8t Cons. Ord., rule 1. { Ibid., rule 2. 

l2 - 
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state the affidavit ander which the payment was made, 
and must be served on all parties claiming any interest 
in the property, unless they join as co-petitioners; 
and on the hearing the Court will, if necessary, de- 
cide the question which occasioned the difficulty to 
the trustee. It often happens that two or more peti- 
tions, praying for payment or transfer out of Court, 
are presented and heard at the same time, by the dif- 
ferent parties claiming right : in such a case, one or 
more will generally be dismissed, and the order made 
upon one only. 

The trustees do not in general appear on the peti- 
tion unless it ask costs against them : it must be re- 
membered that by paying the money into CourJ;, the 
trustees so far submit to the jurisdiction that they 
may be ordered to pay the costs of getting it out 
of Court again, in case they appear to have acted 
vexatiously : as where a trustee refused to make a pay- 
jnent until he had been furnished with an unreason- 
able amount of evidence of the claimant's title, and 
yet paid the money into Court after great expense had 
been incurred in getting that evidence.* 

The Acts do not afford any means of taking ac- 
counts between the trustee and cestui que trust : if the 
latter believe more to be due to him than the sum 
paid in, he must file a bill in regular course to have 
the accounts taken. 

2. Legacy Duty Act. Under the Legacy Duty 
Act,t executors can pay into Court the amount of 

* See Cater*8 Trusts, 26 Bea., J61 and 366. Knight's Trusts, 27 
Bea., 45. WyUy's Trusts, 8 W. B., 645. 
t 96 Geo. ni. c. 62, sec. 82. 
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any legacy^ less the daty^ in case the legatee be an 
infant^ or be beyond sea : the legacy will then be 
dealt with by the Coart^ on the petition of the party 
interested. 

Section 2. 

Proceedings against Trustees. 

1. Trustee Acts.* The Acts which we are now 
about to consider form an exception to the general 
rule, that under the summary jurisdiction of the 
Court nothing can be done which could not be done 
in a regular suit : for these Acts enable the Court, 
through its orders, to affect legal estates and rights^ 
which no proceeding taken under the old jurisdiction 
could in any way touch. 

The cases to which these Acts apply are too 
numerous to be here enumerated at length. We 
may say generally that under them the Court has au- 
k thority to appoint new trustees, whenever it is needed 
on account of death, lunacy, absence, refusal to act, 
or for any other reason, and when any difiSculty arises 
in making the appointment without the aid of the 
Court ; and also under the same Acts, vesting orders 
can be made by which legal estates and rights are 
taken out of any trustee who cannot or will not use 
them for the purposes of the trust, and are vested in 
new trustees, who can thereupon deal with the legal 
estate, or sue in their own names, as though this estate 
or right had been originally vested in them : more- 
over, orders can be made vesting in appointed persons 

• 18 & 14 Yiot. c. 60 ; 15 & 16 Vict. o. 55. 
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the right to call for a transfer of stocky and indemni- 
fying the oflScers of the bank or other public body 
making the transfer accordingly. In the case of a 
Lunatic Trustee^ application must be made to the 
Lords Justices.* 

For the purposes of these Acts, where a mortgage 
has been paid off^ and the mortgagee has not been in 
possession of the property, he is regarded as a trustee 
of the bare legal estate which is in him for the mort- 
gagor or those claiming through him. 

The principal of these Acts has the short title, 
'* The Trustee Act, 1850 :'^ the other was passed in 
the year 1852, and has no short title. Orders under 
them are usually made on petition, entitled' in the 
matter of the Acts and of the particular trusts, but 
they may be made in any suit, where any person, 
whether present before the Court or not, has been de- 
clared to be a trustee within the meaning of the Act. 
Orders under these Acts dealing with a legal estate are 
liable to the same stamp dutyf as would be payable 
in case the same dealing had been had by deed. Two 
examples of petitions under these Acts will be found 
in the Appendix, xxv. and xxvi. 

In some cases, instead of obtaining a vesting order, 
it is more convenient to obtain under these Acts an 
order I appointing some person to execute a deed in 
the place of a trustee ; this is done, when to perfect 
the conveyance it must be enrolled, or otherwise dealt 
with in a manner not applicable to a vesting order. 

• Re Ormerod, 7 W. R. 71. 

t 15 & 16 Vict. c. 55, sec. 13. 

{ See Wellesley v. Wellesley, 4 De G. M. & G. 537. 
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Orders under these Acts are themselFes evidence of 
certain facts necessary to give them validity. 

2. Bankrupt Trustees. When a trustee becomes 
bankrupt, the petition praying. for the appointment 
of a new trustee in his place, should be entitled " in 
Chancery and in Bankruptcy," and the order* will 
be made under the concurrent jurisdiction conferred 
by these Acts, and by the Bankrupt Law Consolida- 
tion Act, 1849.t 

• See ' Seton on Decrees,' 779, 3rd edit. 

t 12 & 13 Yict. c. 106, sec. 130. This section is not repealed bj 
«*The Bankruptcy Act, 1861.** 
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CHAPTER IV. 

ADMINISTRATION. 

One of the most important and extensive branches of 
the summary jorisdiction of the Coart is that by 
which a decree for the administration of the estate of 
a deceased person can be obtained on a simple sum- 
mons at Chambers. There are two statutes conferring 
this jurisdiction : one relates to proceedings by exe- 
cutors or administrators, the other to proceedings 
against them. It will be convenient to deal with 
these statutes in two sections. And first we shall 
mention a statute which, although it did not ori- 
ginally contain any reference to the procedure by 
summons, has been by a recent Act made available 
by that procedure, and therefore falls properly within 
the firat section. 

Section 1. 

Summons by Executors or Administrators. 

By the 19th Section of the Act which instituted 
the proceeding by way of " Special Case,'** executors 
or administrators were enabled at the end of a year 
after the death of their testator or intestate, to obtain 

• 13 & 14 Vict. c. 35. 
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an order on motion or petition of course^ for a refe< 
rence to the Master, to take an account of the debts 
and liabilities affecting the personal estate of the de- 
ceased : and by the six following sections^ provision 
is made for appealing to the Court from the Master's 
decision allowing or disallowing any debt or claim, 
and for appropriating any part of the assets to an- 
swer contingent liabilities, and for protecting the exe- 
cutors or administrators in the general disposition 
of the assets. Executors or administrators can now 
obtain this order by a summons at Chambers, and 
without waiting for a year from the death of the 
deceased; for by an Act passed in 1860^ it is pro- 
vided that ^' the order to take an account of the 
" debts and liabilities affecting the personal estate of 
a deceased person, pursuant to the 19th Section 
of the Act of the 13th and 14th years of Victoria, 
''Chapter 35, may be made immediately or at any 
" time after probate or letters of administration shall 
" have been granted, and such order may be made 
'' either by the Court of Chancery, upon motion or 
''petition of course, or by a Judge of the said 
" Court sitting at Chambers, upon a summons in the 
"form used for originating proceedings at Cham- 
" bers i" and the Section concludes with the follow- 
ing important ^sentence : — " Any notices for credi- 
" tors to come in, which may be published in pursuance 
" of any such order, shall have the same force and 
" effect as if such notices had been given by the exe- 
" cutors or administrators in pursuance of the 29th 
" Section of the Act of the 22nd and 23rd years of 

• 28 & 24 Vict. 0. 38, sec. 14. 

l3 
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" Victoria, Chapter 85 " (on which statute some re- 
marks will be found hereafter). 

It will be seen, on comparing the above-quoted 
section with the enactments of the previous statute, 
that there is some little conflict between them, but it 
is presumed that their combined effect is, that after 
the order has been obtained for taking the account, 
and the time limited in the notices for creditors to 
send in their claims has expired, the executors or ad- 
ministrators will, in distributing the assets, be safe 
from the demands of all claimants except those whose 
claims they have had notice of, and have not paid, or, 
if such claims be contingent, have not provided for by 
appropriation of assets.* 

Of course there will be now no reference to the 
Master, but the order will simply be, '' that an account 

be taken,^^t etc. 

Before concluding this Section, it is right to draw 
attention to a statute which, although it has no re- 
ference to the jurisdiction of the Court of Chancery, 
is yet sutiiciently connected with the subject of this 
Section to require notice here. This statute was 
passed in 1859,:^ and (Sec. 29) enables executors or 
administrators by the simple process of issuing ad- 
vertisements in the newspapers, without any applica- 
tion to the Court whatever^ to obtain the same pro- 
tection in distributing the assets in their hands, as 
would be given them by a decree or order of the 
Court. The enactment is as follows : — " Where an 
'' executor or administrator shall have given such or 

• See 13 & 14 Vict. c. 35, sees. 23 & 25. 

t See He Catling, 9 Ha. Appendix, 7. { 22 & 23 Vict. c. 35. 
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'' the like notices* as in the opinion of the Court in 
'^ which such executor or administrator is sought to 
*^ be charged, would have been given by the Court of 
''Chancery in an administration suit^ for creditors 
'' and others to send in to the executor or adminia- 
'' trator their claims against the estate of the testator 
or intestate, such executor or administrator shall, at 
the expiration of the time named in the said notice 
or the last of the said notices for sending in such 
claims, be at liberty to distribute the assets of the 
'' testator or intestate, or any part thereof, amongst 
''the parties entitled thereto, having regard to the 
" claims of which such executor or administrator has 
" then notice, and shall not be liable for the assets 
" or any part thereof so distributed to any person of 
'^ whose claim such executor or administrator shall 
" not have had notice at the time of distribution of 
" the said assets or a part thereof, as the case may be : 
" but nothing in the present Act contained shall pre- 
" judice the right of any creditor or claimant to fol- 
" low the assets or any part thereof into the hands 
" of the person or persons who may have received the 
" same respectively/' 

Upon this Act it is sufficient to remark, that it is 
extensively used by executors and administrators, (as 
may be seen by a glance at the daily newspapers,) 
and seems likely to supersede the employment of 
the previous Act (13 and 14 Vict. c. 35) in all cases 
where there are no claims or liabilities of a doubtful 
or contingent nature, in the adjustment of which it 
may be desirable for executors or administrators to 
seek the aid of the Court. 

• See 35th Codb. Ord., rules 85-37. 
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Section 2. 
Summons against Executors or Administrators, 

The ^* Jurisdiction Act *' has supplied a method by 
which a decree for the administration of the personal 
estate of any deceased person may be obtained by any 
person claiming to be interested in that estate^ whe- 
ther as creditor, legatee, or next of kin."^ A sum- 
mons is obtained in chambers, entitled in the matter 
of the deceased person, and also between the applicant 
as plaintiff and the personal representative as defen- 
dant, calling upon the defendant to attend and show 
cause why an administration decree should not be 
made : a duplicate of the summons is filed in the Re- 
cord and Writ OflSce. On the return of the summons, 
the representative may attend, and on proof by affi- 
davit of the claimant's interest^ and of service of the 
summons, if necessary, a decree is made in the usual 
form for the administration of the estate. After this, 
proceedings are had in chambers, for taking the ac- 
counts and making the inquiries directed, in the same 
way as if the decree had been made in an administra- 
tion suit regularly instituted. 

The above proceeding, it will be observed, applies 
only to the personal estate : no decree for the admi- 
nistration of the real estate of a deceased person can 
be had on summons, except in the one case of its 
having been devised to trustees for sale, who have 
power to give receipts for the proceeds of the sale: 
ia this case any creditor or other person interested 
may, on summons, have a decree for the administra* 

• 15 & 16 Vict. c. 86, sec. 45. 
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tion of the realty as well as the personalty * To 
enforce equitable rights against the real estate of a 
person who has died intestate^ or who has not devised 
his realty to trustees for sale^ recourse must be had to 
a suit regularly commenced by bill. 

• 15 & 16 Vict. c. 86, sec. 47. 
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CHAPTER V. 

MISCELLANEOUS SUMMAEY JURISDICTION. 

There remain some cases where the Court has a 
summary jurisdiction^ which cannot well be reduced 
to one head. It will be sufficient here to mention 
that a statute of William III.'^ gave jurisdiction over 
awards to the Chancery concurrently with the Courts 
of Common Law ; and that other casesf exist in which ' 
the Court has a summary jurisdiction^ but which are 
deemed not of sufficient importance to call for any 
notice here. The jurisdiction with regard to Soli- 
citors, Charities, Joint Stock Companies, and Regis- 
tration of Titles^ must be examined more at length. 

Section 1. 

Solicitors. 

The authority exercised by the Court in superin- 
tending the conduct of solicitors is twofold : it partly 
arises under the general statute ;( passed in 1843 for 
consolidating and amending several of the laws rela-. 
ting to attorneys and solicitors; and partly from the 

♦ 9 & 10 W. III. c. 15, and see Heming v. Swinnerton, 2 PhU. 79. 
t See 5 & 6 W. IV. c. 76, sec. 71, and see 8 My. and Or., 239. 
t 6 & 7 Yict. 0. 73, amended by 23 & 24 Vict. c. 127. 
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consideration that all solicitors are regarded as officers 
of the Court, and as such liable to animadversion for 
any misconduct in their office. 

It is well known that persons are admitted to be 
attorneys, after having served under articles to some 
attorney for five years, or in certain cases for three 
years,^ and having passed an examination ; and it is 
the usual course, that as soon as they have been ad- 
mitted attorneys they should apply to be admitted 
solicitors, which is done by the Master of the Rolls 
as a matter of course ; but penalties are incurred if 
any person, though admitted, practise 3» an attorney 
or solicitor without having procured an annual certi- 
ficate from the Stamp Office. 

In cases of flagrant misconduct in the exercise of 
his profession, a solicitor will be struck off the rolls, 
and thereby disabled from longer practising. This is 
done on petition entitled in the matter of the soli- 
citor in question, unless indeed the misconduct have 
occurred with reference to any suit, in which case the 
petition will be in that suit. To support such an ap- 
plication, it is essential tiiat professional misconduct 
should be alleged and proved. 

We have seen in what manner the Court guards 
against solicitors demanding and obtaining exorbitant 
amounts, when their bill has to be paid by some per- 
son, party to a suit, who is not their client. A similar 
protection is afforded for clients. To give time for 
the client to consider the expediency of resorting to 
this protection, it is enacted that no action can be 
maintained for the amount of a solicitor's bill until 

• 23 & 24 Yiot. 0. 127, sees. 2 db 4. 
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one month after a copy signed by the solicitor has 
been delivered to the client : if the client please^ he 
can at any time procure an order for the solicitor to 
deliver such a signed bill^ and can also have an order 
of course within one month from delivery^ and after 
one month and within twelve months from delivery 
an order ex parte for referring this bill to one of the 
Masters for taxation : this taxation is proceeded with 
in a manner similar to that already described. In 
general a bill cannot be referred for taxation after 
payment ; but if the bill was paid owing to fraud or 
pressure^''*' the order for taxation may be obtained even 
after payment, on application, stating the specific 
items which are considered fraudulent, and the cir- 
cumstances constituting the fraud or pressure under 
which the payment was made. This application will 
now be by summons at chambers, and not by petition 
as heretofore, t So an order for taxation cannot in 
general be obtained after the lapse of twelve months 
from the delivery of the signed bill \ but in this case 
also special % circumstances will induce the Court to 
make the order. In general, the costs of the taxa- 
tion of any bill are borne by the solicitor, in case the 
deductions amount to one-sixth of the whole sum 
charged. 

Besides the personal liability of his client, the soli- 
citor has often other securities. Thus when the costs 
are made payable out of a fund in Court, they are 

* See 5tf Kinneir, 5 Jur. N. s., 423. iZe Foster, 6 Jur. k.b., 687. 
Jie Sladdeo, 10 Bea., 488. 
t See order of 2nd August, 1864, and Re May, 11 Jur. ir. s., 160. 
X See Re Hook, 10 W. B., 116, and see Re Harper, 10 Bea., 284. 
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ordered to be paid to the solicitor himself^ and thus 
he will secure them^ although his client be insolvent : 
and moreover the solicitor has a lien for his costs on 
the papers in the cause^ which he will not be required 
to deliver up until his lien is discharged : and also^ 
in case the client recover any money in the suit^ the 
solicitor has a lien ^ on this fund for his costs of the 
suit^ and can obtain a stop order for the purpose of 
enforcing it : nor will the client be allowed to defeat 
this lien by any agreement with his adversary^ behind 
the back of the solicitor. 

It will be seen that this lien extends only to cases 
where there is a fund in Court belonging to the client ; 
but now by the 28th Section of the Amendment Actf 
(28 & 24 Vict. c. 127) the Courts of Law and Equity 
have power to declare a solicitor entitled to a charge 
upon property of any nature or tenure recovered or 
preserved by his means in any suit or matter^ for his 
taxed costs of or in reference to such suit or matter^ 
and the Courts are further empowered to make orders 
for payment of such costs out of such property* 

Section 2. 

Charities. 

The Court of Chancery has for centuries exercised 
a jurisdiction over charities^ and entertained suits on 
their behalf. The most regular and formal mode of 

* See Skinner v. Sweet, 8 Madd., 244. Turwin v. Qibson, 8 Atk., 
719. 

t See Bonser o. Bradshaw, 9 W. B., 229. E» parte Thompson, 
8 L. T. K. 8., 817. Wilson o. Bound, 12 W. B., 402. Haymes v. 
Cooper, ibid, 639. Wilson «. Hood, 10 L. T. ir. B., 846. 
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commencing such a suit is by bill or information^ in 
which the Attorney-General^ in his official capacity, is 
Plaintiff; but the expense of a suit may be dispensed 
with in cases coming within an Act known as *^ Sir 
Samuel Romilly^s Act,'^^ which authorizes any two 
or more persons, with the previous sanction of the 
Attomey-General, to obtain the aid of the Court of 
Chancery on behalf of any charity by petition, in a 
summary way. 

This Act however is somewhat limited in its ope- 
ration,t and in 1853 the whole subject of charities 
and charitable trusts underwent revision, which re- 
sulted in the passing of the '' Charitable Trusts Act, 
1853/'t By ^^i& ^^ & Board of four Commissioners, 
called '^ihe Charity Commissioners,^' was established, 
with ample powers for inquiring into the nature, ob- 
jects, condition, and management of charities, and for 
giving advice and directions for the administration of 
charity-funds, and for authorizing leases, sales, and 
exchanges of charity lands; and in any case where 
the annual income of a charity exceeds £30, § appli- 
cations on its behalf may be made to and disposed of 
by a Chancery Judge at Chambers, (a summons being 
taken out for the purpose) the Judge having a dis- 
cretion to refuse to proceed on such application, if he 
thinks the case would be more fitly dealt with by bill, 
information, or petition. But in no case, except where 
the Attorney-General, II acting €jp officio, takes the 

• 62 Geo. III. c. 101. 

t See PhiUipott's Charity, 8 Sim., 389. 

t 16 & 17 Vict. 0. 137 (amended by 18 & 19 Vict. o. 124). 

§ 16 & 17 Vict. c. 137, sec. 28, and see 4l8t Cons. Ord., rule 10. 

II 16 & 17 Vict. c. 137, sec. 18. 
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initiative^ can any proceedings be taken in Chancery 
on behalf of any charity^ until the sanction of the 
Charity Commissioners (evidenced by their certificate 
to that efiect) has been obtained."^ 

Another important statute^f known as '' the Cha- 
ritable Trusts Act, 1860/' has greatly extended the 
jurisdiction and powers of the Commissioners, by 
authorizing them, on the application of parties inter- 
ested on behalf of a charity, to make such orders 
as might be made by a Chancery Judge at Cham- 
bers with reference to the subject of the application ; 
such orders to be subject to an appeal^ to the Court 
of Chancery. The Commissioners may decline to ex- 
ercise this jurisdiction in any case which, by reason 
of its contentious character, or of any special ques- 
tions of law or fact involved in it, may seem to 
them more suitable for the adjudication of a Judicial 
Court.§ 

Moreover, where the annual income of the charity 
exceeds £50, the application to the Commissioners 
must be ^ made by the trustees or persons acting in 
the administration of the Charity, or a majority of 
them. II 

The decrees and orders made by the Court in 
charity cases, of course vary with the nature of the 
relief sought, but some special notice is required of 
those cases where the Court orders what is called a 
" scheme '* to be prepared. 

♦ 16 & 17 Vict. o. 137, see. 17. 

t 23 & 24 Vict. 0. 136. 

X 23 & 24 Vict. c. 136, sec. 8. 

§ 23 & 24 Vict. 0. 136, sec. 5. || Ibid^ sec. 4. 
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Cases not unfrequently come before the Court 
where, from the neglect of the charitable donor to 
designate clearly the objects of his bounty*^ (though 
his general intention in favour of a charitable purpose 
is apparent), or from the increase of the income of the 
property originally devoted to the charity, or from the 
failuref of the original objects of the charity, or from 
a change produced by lapse of time in the scope and 
usefulness of the charity, the trustees of property de- 
voted to charitable purposes seek the aid and direc* 
tion of the Court in the execution of their trust; 
in these cases the practice of the Court is to sanction 
a scheme for the guidance of the trustees in the 
future management of the property. 

If the application be made in a suit, the order will 
be for a reference to chambers to approve of a scheme, 
and the parties will submit proposals to the chief 
clerk, who will embody in his certificate^: the scheme 
approved of by him. If the scheme be also approved 
of by the Attorney-General and the Judge, the 
latter will sign the certificate in the usual way, and 
it will then, unless discharged or varied, 1[)e filed § 
in the Report Office, and become binding on all par- 
ties, and the scheme will be formally confirmed by 
an order similar to an order made on further conside- 
ration. 

If the original application be made in chambers, || 

* See Moggridge v. ThacVwell, 7 Yes., 69. 
t See Attj. Gterd, v. Ironmongers Companj, 2 Mj. and K., 576, 
and see Fhilpott v, St. George's Hospital, 27 Bea., 107. 
t See 27 Bea., 108. 
§ See Tripp's Chancery Forms, 205. 
II See 10 Ha. App., 5. 
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the whole proceedings will be carried through in 
chambers^ unless any point arise which necessitates 
an adjournment into Court. 

Section 3. 

Winding-up of Companies. 

A further and important branch of the summary 
jurisdiction of the Court of Chancery is that relating 
to the Winding-up of Joint Stock Companies. To 
wind up partnerships has always been a matter of 
exclusively equitable cognizance^ on account of the 
rule of the Common Law forbidding one partner to 
sue another in respect of partnership transactions, 
and on account of the complication of the accounts 
which in almost all cases would have to be taken^ and 
which Courts of Equity have greater facilities of taking 
than Courts of Law. But to a suit in Chancery all 
the partners were necessary parties ; and when joint 
stock companies became common^ it was found to be 
practically impossible to carry through a suit^ in 
which all the shareholders^ to the number perhaps of 
several hundreds, were served with the bill or subpceua, 
and had to put in answers. Hence in 1848^ a sum- 
mary power was given to the Court of Chancery to 
make an order for winding up, on petition entitled 
in the matter of the particular company and of the 
Act : this order has the effect of an ordinary decree 
in a partnership suit, and under it. accounts are taken, 
and the shareholders are compelled to contribute 

• 11 & 12 Yict. 0. 46, amended hj 12 & 13 Yict. o. 108 ; both 
now repealed. 
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whatever may be necessary for payment of tbe credi- 
tors, in case the assets of the company are insuffi- 
cient. For this purpose lists are made out and settled 
by the chief clerk, of the persons liable, called con- 
tributories, with the number of shares for which each 
is liable : and calls are from time to time made on 
the contributories, payment of which is enforced in 
the same manner as if ordered by decree. Ques- 
tions continually come before the Court as to liability 
of particular persons, on applications to vary these 
lists, as settled by the chief clerk. 

The matter of winding up is now regulated exclu- 
sively by an Act of Parliament* passed in 1862, the 
short title of which is " The Companies Act, 1862.^' 
By this Act the Court of Chancery has jurisdiction 
over the winding-up of all companies registered in 
England, except mining companies working within the 
jurisdiction of the Court of the Stannaries. The Act 
provides three modes of winding-up, viz. (1) a compul- 
sory winding-up, under the absolute control of the 
Court ; (2) a voluntary winding-up by the company 
itself out of Court ; and (3) a winding-up subject to 
the supervision of the Court, being partly voluntary 
and partly compulsory, and applicable to cases where 
a resolution has been passed by a company to wind 
up voluntarily, but it is thought expedient that the 
creditors or contributories should have the advantage 
of an appeal to the Court from the decision of the 
" liquidators " conducting the winding-up ; but for all 
practical purposes this mode of winding-up is the 
same as a compulsory winding-up, except so far as 

• 25 & 26 Vict. c. 89. 
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the Cdurt may^ in making the order to wind up^ in 
any way qualify or limit the extent of its supervision. 
We are here concerned with only the first and third 
of the above modes of winding-up. 

The petition for winding-up may be presented by 
the company itself, or by a creditor of the company, 
or by a contributory to the company, and may be 
opposed like any other petition. If, upon the hear- 
ing of the petition, a winding-up order be made, a 
person styled an "official liquidator" is forthwith 
appointed by the Judge at Chambers for the purpose 
of carrying the order into efiect, first entering into a 
recognisance, with two sureties, to the Master of the 
Rolls and the Senior Vice-Chancellor, to secure his 
duly accounting for what he receives as liquidator. 
The Act gives the liquidator or liquidators (for there 
may be more than one, if necessary) very large powers, 
exerciseable with the sanction of the Court. The 
first duty of the liquidator is to assist the chief clerk 
in settling the list of creditors of the company, and 
to make out and leave at the chambers of the Judge a 
list of the contributories, which is settled by the chief 
clerk, whose decision may be appealed from to the 
Judge, and from him the higher Courts may be ap- 
pealed to. Notice of the settling day is given to the 
contributories, and they may attend in person, by 
attorney or counsel, and dispute their liability. Calls 
are made by order of the Judge, and enforced by the 
same process as other orders of Court. When the 
winding-up is concluded, and the official liquidator 
has passed his final account, directions are given for 
vacating the recognisances of the liquidator and his 
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sureties, and the chief clerk makes a certificate that 
the affairs of the company have been completely wound 
up ; and (if the company has not been already dis- 
solved) an order is made at chambers, on the appli- 
cation of the liquidator, by which the company is 
formally dissolved. 

A general order of Court was made in November, 
1862, containing no less than seventy-seven carefully- 
framed rules for regulating the procedure under the 
Act ; to this order is appended a schedule of the 
various forms used in ^the course of such procedure. 
Upon this head reference may also be usefully made 
to Thriug's 'Ijaw and Practice of Joint-Stock Com* 
panics.' 

Section 4. 
Registration of Titles. 

In this Section we propose to give a brief sketch of 
two statutes passed in 1862, both of which give con- 
siderable jurisdiction to the Court of Chancery. One 
of these statutes^ is entitled " An Act to facilitate 
the Proof of Title to, and the Conveyance of. Real Es- 
tates,'' and the othert is known as " The Declaration 
of Title Act, 18(52.^' 

The firstly -named Act establishes an Ofiice of Land 
Registry, and provides for the appointment of a Chief 
Registrar and assistant registrars, and examiners of 
title, whose duty it is to investigate all titles brought 
before them, with a view to the registration thereof as 
indefeasible ; and any question or dispute which may 

• 25 & 26 Vict. c. 53. f 25 & 26 Vict. c. 67. 
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arise in the course of such investigation^ or in the pro- 
cess of registration^ may be referred to a Chancery 
Judge; and moreover by the second part of the Act it is 
provided^ that the Court of Chancery may, upon the 
application of any person empowered by the Act to 
apply for registration of title, carry out sales of laud 
with an indefeasible title. Such application may be 
made by summons at chambers, or by petition ;* but 
the Judge may direct a bill to be filed: an order 
made by the Judge may be appealed from in like 
manner as decrees made by the Court of Chancery. 
The sale is carried out by a vesting order, whereby 
the land is vested in the purchaser without the trouble 
and expense of a conveyance ; and the Court deter- 
mines the rights of the persons entitled or claiming 
to be entitled to the purchase money. 

The secondly-named Actf empowers the Courts 
upon the application by petition of any person claim- 
ing to be entitled to land (not being copyhold) in pos- 
session for an estate in fee simple, or to have a power 
of disposing of the fee simple for his own benefit, or 
of any person entitled to apply for the registration of 
an indefeasible title under the firstly-named Act, to 
make a declaration that the petitioner has an inde- 
feasible title to the land in question, or rather (for 
this is the efiect of the declaration) that he can con- 
vey the land to a purchaser for value, so that such 
purchaser shall be indefeasibly entitled thereto.} The 
preliminary order, however, upon the hearing of the 
petition, will be for an investigation of the title, if the 

• See 80. 41 and 184 of the Act. f 25 & 26 Yict. c. 67. 

X See sec. 24 of Act. 

M 
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petitioner has shown k prima facte ease^ And the final 
order or declaration will not be made unless the re- 
sult of such investigation be satisfactory to the Court. 
At any time within six months from the making 
of such declaration, an appeal may'be made to the 
Court of Appeal, and at any time within six months 
from the making of an order of the latter Court, 
an appeal may be made therefrom to the House of 
Lords. 

These Acts having been in operation for such a short 
time, the profession has had but little practical expe- 
rience of their working, and very few cases have 
hitherto been decided thereon ; but it is obvious that 
a work of this nature would be incomplete without 
some reference, however meagre, to statutes which 
may in time produce considerable business for the 
Court of Chancery. 
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} Plaintiffs; 



I. 

BILLS. . 
1. Bill seeking an Injunction and Foreclosure, 

IN CHANCERY. 

lotli Cfraiteenor. 
ir{ce*Cfiancen0t STtJAHT. 

Between John Holfokd and 
BicHABD Dayis 

and 
Henky Ha WES Defendant, 

Bfll of (![:mniila{nt 

To the Bight Honourable Fredebick Baron Chelms- 
ford, of Chelmsford, in the County of Essex, Lord 

High Chancellor of Great Britain, 

m 
Humbly complaining, show unto his Lordship, John Hol- 

ford, of No. 57, Bedford Street, in the county of Middlesex, 

Esquire, and Richard Davis, of Coleman Street, in the City of 

London, gentleman, the above-named plaintiifs, as follows : — 

1. The above-named defendant, Henry Hawes, being seised 

in fee-simple of a house and premises, being No. 9, King 

M 2 
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Street, Hackney, in the county of Middlesex, by indenture 
bearing date the first day of June, 1854, and duly made and 
executed between and by the said defendant of the one part, 
and Henry Baker of the other part, for the considerations 
therein mentioned, granted the said house and premises unto 
and to the use of the said Henry Baker and his heirs ; sub- 
ject nevertheless to a proviso in the said now stating inden- 
ture contained for redemption and reconveyance of the said 
house and premises, on payment by the said defendant, his 
heirs, executors, administrators, or assigns, to the said Henry 
Baker, his executors, administrators, or assigns, of the sum 
of one hundred pounds, with interest thereon from the date of 
the said indenture, after the rate of five per centum per 
annum, on a day in the said indenture named (in which pay- 
ment default was made), as by such indenture when produced 
will appear. 

2. The said Henry Baker died on the seventh day of May, 
1857, having by his wiU, bearing date the tenth day of 
January, 1854, devised to the plaintiffs and their heirs all 
estates vested in him by way of mortgage, and having ap- 
pointed the plaintiffs to be his executors, and the said will 
was on the first day of June, 1857, proved by the plaintiffs 
in the Prerogative Court of the Archbishop of Canterbury, 
and the said plaintiffs thereby became, and now are the legal 
personal representatives of the said Henry Baker, as by the 
said will and the probate copy thereof when produced will 
appear. 

8. The defendant has from time to time made various small 
payments on aceoiftt of interest due on the said indenture of 
mortgage of the first day of June, 1854, but a large arrear of 
interest, together with the whole of the said principal sum 
of one hundred pounds, is due and owing to the plaintiffs as 
such personal representatives as aforesaid, on the security of 
the said indenture. 
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4. On the seventh day of April, 1858, the plaintiffs dis- 
covered that the defendant intended to pull down the said 
house, and that he advertised the bricks comprising the same 
to be sold as building materials, and that he had entered into 
a contract with one John Smithers for the eiiecution of the 
work of pulling down the same. 

5. If the said house be pulled down, the said premises 
will be an insufficient security to the plaintifls for the money 
due on the said mortgage security. 

6. The defendant ought to be restrained from pulling down 
or injuring the said house, and ought to be decreed to pay 
to the plaintiffs, as such personal representatives as aforesaid, 
what shall be found due to them for principal, interest, and 
costs, on the said security, on an account to be taken for the 
purpose, together with the costs of this suit, or to be fore- 
closed absolutely of all right and equity of redemption in or 
to the said mortgaged premises. 

7. The defendant has in his possession or power divers 
handbills, contracts, books, papers, and document^ whereby 
if produced the truth of the matter aforesaid would appear. 

PRATER. 

The plaintiffs therefore pray as follows : — 

1. That an account be taken of what is due for principal 

and interest on the said mortgage. 

2. That the defendant may be decreed to pay to the 

plaintiffs, as personal representatives of the said 
Henry Baker, what shall be so found due, together 
with the costs of this suit, by a short day to be 
appointed for that purpose, or in default thereof, 
that the defendant and all persons claiming under 
him may be absolutely foreclosed of all right and 
equity of redemption in or to the said mortgaged 
premises. 
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8. That the defendant, his serranta, agenta, and work- 
men, may be restrained by the order and injunction 
of this Honourable Court, from pulling down, or 
suffering to be pulled down, the said mortgaged 
house, and from selling the materials whereof the 
said house is composed. 

4. That for the purposes aforesaid, all necessary ac- 
counts may be taken, inquiries made, and direc- 
tions given. 

o. That the plaintiffs may have such further or other 
relief in the premises as the nature of the case may 
require. 

Name of Defendant : 

The Defendant to this Bill of Complaint is — 

Heniy Hawes. X. Y. (Counsel's name.) 

Note. This bill is filed by Mr. John Smith, of 70, Lin- 
coin's Inn Fields, in the county of Middlesex, solicitor to the 
above-named plaintiffs. 

In this suit an injunction is moved for and obtained (see No. 
XXI., etc.)» and afterwards interrogatories are served : (see No. lY.) 



Bill seeking to settle the Construction of a Will, and 
for an Administration Decree. 

IN CHANCERY. 

Iwcti Cijancellor* 

1Pice*(If>ancellat Wood. 

Between John Styles Plaintiff; 

and 
Jane Styles and Ann 1 p^^^^. 
Styles J 

mill of Conqilaint 

To the Bight Honourable Eobebt Monsey Babon 
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Cranworth, of Cranworth, in the County of Norfolk, 
Lord High Chancellor of Great Britain, 

Humbly complaining, showeth unto his Lordship, John 
Styles, of Rosoman Street, Clerkenwell, in the county of Mid- 
dlesex, watchmaker, the above-named plaintiff, as follows : — 

L Charles Styles, late of Cottenham, in the county of Cam- 
bridge, farmer, the testator hereinafter named, made his will 
bearing date the second day of February, 1853, in the words 
and figures following (that is to say) : " I Charles Styles do, 
this 2nd February, 1853, will all my property to my wife Jane, 
to pay my debts and enjoy for her life, afterwards to go be- 
tween our two children." 

2. The said testator died on the fourth day of February, 
1853, without having revoked or altered his said will, and the 
said will was, on the twenty-fourth day of February, 1858, 
proved by the defendant Jane Styles (called in ths said will 
" my wife Jane "), in the Prerogative Court of the ^^jchbishop 
of Canterbury, as by the probate copy thereof when produced 
will appear. 

2. The said testator left surviving him his widow the said 
defendant Jane Styles, his daughter the defendant Ann Styles, 
and his son Charles Styles the younger, and no other child or 
issue of a child. 

4. The said Charles Styles the younger died on the ninth 
day of February, 1853, having by his will, bearing date the 
twentieth day of June, 1850, appointed the plaintiff to be his 
executor, and the said will was on the twenty-third day of 
Maroh, 1853, proved by the said plaintiff in the Prerogative 
Court ot the Archbishop of Canterbury, as by the probate 
copy thereof will appear, and the said plaintiff thereby became 
and now is the sole legal personal representative of the said 
Charles Styles the younger. 

5. The said testator was at the time of his death as afore- 
said possessed of or entitled to considerable personal estate, 
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much more than sufficient for payment of his faneral and 
testamentary expenses and debts, and the said defendant 
Jane Styles possessed herself thereof, and sold the same and 
converted it into money, and thereout paid the funeral and 
testamentary expenses and debts of the said testator, and in- 
vested the residue in the purchase of a large sum of Consoli- 
dated Bank Annuities, which is now standing in the name of 
the said defendant Jane Styles in the books of such Annuities 
kept at the Bank of England, subject to the trusts of the said 
will ; but the plaintiff is unable to discover the exact amount 
of such sum of Consolidated Bank Annuities. 

6. The plaintiff, as such legal personal representative as 
aforesaid, has often applied to the said defendant Jane Styles 
for on account of her dealings and transactions as executrix of 
the said testator, and of the actual amount of the said trust 
fund, but the said defendant Jane Styles has always refused 
to give him any information on the subject. 

7. Particularly on the 10th day of January, 1858, Mr. 
John Smith, of 70, Lincoln's Inn Fields, in the county of 
Middlesex, solicitor to the above-named plaintiff, wrote and 
sent a letter to the defendant Jane Styles, bearing date the said 
tenth day of January, 1858, in the words and figures or to 
the pui-port and effect following (that is to say) : " I am in- 
structed by Mr. John Styles, executor to your late son, Mr. 
Charles Styles, to ask you to furnish him with an account of 
your receipts and payments as executrix of your late husband, 
Mr. Charles Styles the elder, and particularly to request imme- 
diate information as to the amount of the residue of that 
estate, to one-half of which Mr. John Styles will be entitled 
on your decease, and as to the present state of investment of 
that amount. In the event of my not receiving a satisfactory 
answer from you within one week from this date, I have in- 
structions at once to commence proceedings in Chancery 
against you," — as by such letter when produced will appear. 
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8. No answer has been received to the said letter of the 
tenth day of January, 1858. 

9. The said defendants sometimes pretend that, according^ 
to the true construction of the said will of the said testator, 
the said defendant Ann St^'les and the said Charles Styles 
the younger became entitled to the residue of the personal 
estate of the said testator, after payment thereout of his 
funeral and testamentary expenses and debts, as joint tenants 
in remainder expectant on the death of the said defendant 
Jana Styles, and not as tenants in common of equal moieties 
of the said residue expectant as aforesaid, and that in conse* 
quence of the death of the said Charles Styles the younger in 
the lifetime of the said defendant Ann Styles, and without 
haying done any act to sever the said pretended joint tenancy, 
the said defendant Ann Styles has become solely entitled by 
survivorship to the whole of the said residue expectant as 
aforesaid, and that the said plaintiff has not, as executor of 
the said Charles Styles the younger, or otherwise, any interest 
in or title to suclt residue, or any right to call for an account 
thereof, or for any information concerning the state of invest- 
ment thereof. 

10. The plaintiff charges that it ought to be declared by 
this Honourable Coui*t that, according to the true construc- 
tion of the said will of the said testator, the said defendant 
Ann Styles and the said Charles Styles the younger became 
entitled to the said residue as tenants in common of equal 
moieties thereof in remainder expectant as aforesaid, and not 
as joint tenants. And that on the death of the said Charles 
Styles the younger, the said defendant Ann Styles did not 
become by survivorship nor otherwise solely entitled to the 
whole of such residue in remainder expectant as aforesaid, but 
that the plaintiff, as executor of the said Charles Styles the 
younger^ became entitled to one equal moiety thereof in re- 
mainder expectant as aforesaid. 

H 3 
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11. The plaintiff further charges that the defendant Jane 
Styles ought to set forth an account of her receipts and pay- 
ments as executrix of the said testator, and that the amount 
of the clear residue of the estate of the said testator ought to 
be ascertained and secured for the benefit of the persons en- 
titled thereto. 

PBAYER. 

The plaintiff therefore prays as follows : — 

1. That it may be declared that according to the true 

construction of the will of the said Charles Styles 
the elder, the defendant Ann Styles and the said 
Charles Styles the younger became entitled to the 
residue of the personal estate of the said Charles 
Styles the elder, after payment thereout of his 
funeral and testamentary expenses and debts, as 
tenants in common of equal moieties thereof in re- 
mainder expectant on the death of the said defen- 
dant Jane Styles. 

2. That an account be taken of the personal estate of 

the said Charles Styles the elder, come to the 
hands of the said defendant Jane Styles, or of any 
person by her order or to her use, and of his fu- 
neral and testamentary expenses and debts, and 
that the clear balance of such personal estate may 
be ascertained and secured for the benefit of the 
persons entitled thereto. 

8. That for the purposes aforesaid all necessary ac- 
counts may be taken, inquiries made, and direc- 
tions given. 

4. That the plaintiff may have such further or other 
relief in the premises as the nature of the case may 
require. 
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Names of defendants : — 

The defendants to this bill of complaint are— 
Jane Styles, 
Ann Styles. X. Y. (Counsel's name.) 

Note, — This bill is filed by Mr. John Smith, of 70, Lin- 
coln's Inn Fields, in the county of Middlesex, solicitor for the 
above-named Plaintiff. 

In this suit the sole substantial question relates to the construc- 
tion of the will : this is raised by the demurrer of the defendant 
Jane Styles. (Seejpof^, No. Y. 1.) 



II. 

WRIT OF SUMMONS. 

INDOBSED ON THE COPY OF THE BILL SEBYED. 
VlCTOBlA E., 

To the within-named defendants, Jane Styles and Ann 
Styles, greeting : — 

We command you, and every of you, that within eight 
days after service bereof on you, exclusive of the day of such 
service, you cause an appearance to be entered for you in our 
High Court of Chancery to the within bill of complaint of 
the within-named John Styles, and that you observe what 
our said Coiii*t shall direct. Witness ourselves at West- 
minster, the second day of February, in the twenty-first year 
of our reig^. 

Note, — If you fail to comply with the above directions, 
the Plaintiff may enter an appearance for you, and you will 
be liable to be arrested and imprisoned, and to have a decree 
made against you in your absence. 
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Appearances are to be entered at the Becord and Writ 
Clerks' Office, Chancery Lane, London. 

John Smith, 
70, Lincoln's Inn Fields, Middlesex. 



III. 

APPEARANCE. 

IN CHANCERY. 

St vies '^ 

I Enter an appearance for Jane Styles at the suit of 

f John Styles. 
Styles. J ^ 

Dated the eighth day of February, 1858. 

Henry Jones, 
21, New Square, Lincoln's Inn. 



IV. 

INTERROGATORIES. 
(See the BiU, No. 1. 1.) 
IN CHANCERY. 

Between John Holford and! p,. ..^ 
RrcHARD Davis ... J 

and 
Henry Hjiwes JDjgfendanL 

Interrogatories for the examination of the above-named 
defendant in answer to the bill of complaint of the said 
plaintiffs. 

1. Were you not on the first day of June, 1854, seised 
in fee-simple of the house and premises being No. 9, King 
Street, Hackney, in the county of Middlesex, or how other- 
wise ? 
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%. Was not such indenture as in the first paragraph of the 
bill of complaint of the said plaintiffs is mentioned to bear 
date the first day of June, 1854, of such date, and made 
between, and whether or not executed by, the parties, and of 
or to the purport and effect in the said bill in that behalf 
mentioned, or of and to some other, and what purport and 
effect, or how otherwise ? Was not default made in the pay- 
ment of the sum of one hundred pounds and interest on the 
day in the said indenture named ? 

3. Did not the said Henry Baker die on the seventh day 
of May, 1857, or how otherwise ? and whether or not having 
by his will, bearing date the tenth day of January, 1854, 
devised to the plaintiffs and their heirs all estates vested in 
him by way of mortgage, and appointed the plaintiffs to be 
his exfcutors, or how otherwise? Was not the said will, on 
the first day of June, 1857, or when in fact, proved by the 
plaintiffs in the Prerogative Court of the Archbishop of Can- 
terbury ; and did not the 'said plaintiffs thereby or in fact be- 
come, and are they not now, the legal personal representatives 
of the said Henry Baker, or how otherwise ? 

4. Have you not from time to time made various, and 
what, small payments on account of interest due on the 
said indenture in the said bill mentioned P Set forth a full, 
true, and particular account of all such payments, and of the 
times when they respectively were made. Is it not the fact 
that a large arrear of interest, and whether or not together 
with the whole, or together with some« and what, part of the 
principal sum secured by the said indenture, is due and 
owing, and whether or not to the plaintiffs as such personal 
representatives as aforesaid, on the security of the said in- 
denture, or how otherwise ? 

5. Did not the plaintiffs on the seventh day of April, 
1858, discover, and is it not the fact, that you intend to pull 
down the said house in the said bill mentioned, and have you 
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Dot advertised tbe bricks composing the same to be sold as 
building materiab ; and have you not entered into a contract 
with one John Smithers, or with some other, and what, 
person or persons for the execution of the work of pulling 
down the same ? 

6. Is it not the fact that if the said house be pulled down, 
the said premises will be an insufficient security to the plain- 
tiffs for the money due on the said mortgage security ? 

7. Have you not in your possession or power, or in that of 
your solicitors or agents, solicitor or agent, various handbills 
or handbill, contracts or contract, receipts or receipt, docu- 
ments or document, papers or paper, relating to the matters 
in the said bill mentioned, or to some, and which, of them, 
and whereby if produced the truth of such matters or matter, 
ami which of them, would appear? 

8. Set forth a full and true list of all such of the said 
several particulars as are now in your possession or power, 
and the best list or schedule you ate able of all such of the: 
said several particulars as are not now, but formerly were, in 
yoiu: possession or power ; and when the same were last in 
your possession or power, and where the same, and each and 
every one of them now are, and what has become thereof, and 
what are their contents. 

The defendant, Henry Hawes, is required to answer all. 
these interrogatories. 

X. y. (Counsel's name.) 



'o* 



The defendant's answer to these interrogatories will be foand 
No. VII. 



J 
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V. 

DEMURRERS. 

1. Demurrer for Want of Equity to Bill given already. 

No. I. 2. 

IN CHANCEBT. 

Between John Styles Plaintiff; 

and 

Jane Styles and Ann \ r\ j^ j j 

> Defendants, 
Styles J 

The demurrer of the above-named defendant Jane Styles 
to the bill of complaint of the above-named plaintiff. 

This defendant, by protestation, not confessing or acknow- 
ledging all or any of the matters or things in the said bill of 
complaint contained to be true in such manner and form as 
the same are therein set forth and alleged, doth demur to the 
said bill. And for cause of demurrer showeth, that it appears, 
by the plaintiffs own showing by the said bill, that he is not 
entitled to the discovery or relief prayed by the bill against 
this defendant. Wherefore, and on divers other good causes 
of demurrer appearing on the said bill, this defendant doth 
demur thereto. And she prays the judgment* of this Honour- 
able Court whether she shall be compelled to make any answer 
to the said bill ; and she humbly prays to be hence dismissed 
with her reasonable costs in this behalf sustained. 

X. Z. (Counsel's name.) 

We suppose this demurrer to be overruled on argument, and ' 
the plaintiff, not requiring any discovery, moyes for a decree. See 
No. X. 



2. Demurrer for Want of Partiea, 

That it appears by the said bill that there are divers other 
persons who are necessary parties to the said bill, but who 
are not made parties thereto. And in particular it appears 
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that the said C. D. has been duly adjudicated a bankrupt, and 
assignees of his estate and effects have been duly appointed ; 
and that it appears by the said bill that such assignees are 
necessary parties to the said bill ; but that such assignees are 
not made parties thereto. Wherefore, etc. 



8. Demurrer for MuUi/arioumes8. 

That the said bill is exhibited against these defendants, and 
against several other defendants to the said bill, for several 
and distinct and independent matters and causes which have 
no relation to each other, and in which or in the greater part 
of which these defendants are in no way interested or con- 
cerned, and ought not to be implicated. Wherefore, etc. 



VI. 

PLEAS. 

1. Plea that Defendant is not auch personal 
Representative as alleged. 

IN CHANCERY. 

Between A. B Plaintiff; 

and 
C. D. and E. F Defendants. 

The plea of the above-named defendant, C. D., to the bill 
of complaint of the above-named plaintiff. 

This defendant, by protestation, not confessing or acknow- 
ledging all or any part of the matters or things in the said 
plaintiff's bill of complaint mentioned to be true in such 
manner and form as the same are therein and thereby set forth 
and alleged, doth plead thereto, and for plea this defendant 
says, that he, this defendant, is not the executor or adminis- 
trator or the legal personal representative of the said G. li. 
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as in the said bill alleged, which said representative or repre- 
sentatives ought to be made a party or parties to the said 
complainant's said bill as this defendant is advised ; all which 
matters and things this defendant avers to be true, and pleads 
the same to the said bill, and humbly craves the judgment of 
this Honourable Court whether he shall make any further or 
other answer thereto. 

X. Z. (Counsel's name.) 

2. Plea that Plaintiff U an Alien Enemy. 

That the said plaintiff is an alien, born in foreign parts, 
out of the jurisdiction of our Lady the Queen, (that is to 
say) in St. Petersburg, in the empire of Russia; and that 
the said plaintiff long before and at the time of exhibiting 
his said bill of complaint against this defendant was and is 
an enemy of our Lady the Queen, voluntarily inhabiting and 
dwelling and carrying on trade within the empire of Russia, 
and within the allegiance of the Emperor of Russia, who was 
and still is at war with and the enemy of our Lady the 
Queen, and that the said plaintiff was and still is adhering 
to the said enemy. 

VIL 
ANSWER. 

(The interrogatories to which the replies ^re here given will be 

found ante. No. IV.) 

IN CHANCERY. 

Between John Holford and) n? • jjr 
Richard Davis.... ) 

and 
Henry Hawes Defendant. 

The answer of the above-named defendant, Henry Hawes, 
to the bill of complaint of the above-named plaintiffs. 
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In answer to the said bill of complaint, I, Henry Hawes, 
say as follows : — 

1. I admit that I was on tlie first day of Jone, 1854, 
seised in fee-simple of the premises in the first paragraph of 
the bill of complaint of the said plaintiffs mentioned. And 
I admit that the indenture in the said first paragraph of the 
said bill mentioned was of sach date, and made between snch 
parties as in the said first paragraph of the said bill alleged, 
and that the same was executed by me. I believe that the 
said indenture was not executed by the said Heniy Baker in 
the said bill mentioned. I believe that the said indenture 
was of or to the purport and effect in the said first paragraph 
of the said bill in that behalf set forth ; but for my greater 
certainty I crave to refer to the same when it shall be pro- 
duced and shown to this Honourable Court. 

2. I do not know and cannot set forth, whether the said- 
Henry Baker died on the seventh day of May, 1857, or on 
any other day ; nor whether having by his will devised to the 
plaintiffs and their heirs, all estates vested in him by way of 
mortgage, or appointed the plaintiffs to be his executors; 
nor whether the said will was ou the first day of Jane, 1857, 
or when in fact, proved by the plaintiffs in the Prerogative 
Court of the Archbishop of Canterbury; nor whether the 
said plaintiffs thereby or in fact became, nor whether they ' 
now are, the legal personal representatives of the said Henry 
Baker ; but I have no reason to doubt that the facts are as in 
that behalf alleged in the said bill of complaint. I admit 
that 1 have heard that the said Henry Baker died some time 
in the year 1857. 

3. The said Henry Baker was a bachelor, without any 
near relations, and for many years previously to the year 1854, 
and thenceforward to his death, he suflered from continued 
ill health and infirmity. My mother, Sarah Hawes, was in 
the service oi the said Henry Baker as housekeeper from the 
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year 1845 down to the time of the death of the said Henry 
Baker, and was in continual attendance upon him ; and the 
said Henry Baker frequently expressed to my said mother his 
gratitude for her attention to his comfort in that his illness. 

4. I attained my age of twenty-one years in the year 1854. 
In the early part of that year, my said mother applied to the 
said Henry Baker to advance me the sum of £100 to enable 
me to enter business, which he agreed to do on having the 
repayment thereof with interest secured by the said indenture 
of the first day of June, 1854. 

5. In the month of May, 1854, the said Henry Baker 
wrote, signed, and sent to me a letter bearing no date, con« 
taining the words and figures following (that is to say): " All 
*' is arranged about the security you are to give me. I hope 

I shall never have occasion to enforce it ; and that nothing 
will compel me to change my intention of rewarding your 
mother and yourself for her long and faithful services to 

" me," — as by such letter when produced will appear. 

6 I have never made any payments whatsoever on account 

of interest due on the said indenture, and I was never called 

upon to pay interest thereon by the said Henry Baker in his 

lifetime. 

7. My said mother died on the twenty-seventh day of 
December, 1857. 

8. Under the circumstances hereinbefore appearing, I sub- 
mit that nothing is due on the said indenture from me to the 
plaintiffs, whether as such alleged personal representatives or 
otherwise, but I admit that nothing has ever been paid on 
account of the principal money secured thereby. 

9. I do not know, and cannot set forth, whether the plain- 
tiffs did on the seventh day of April discover, but I admit 
that it is the fact, that I intend to pull down the said house 
in the said bill mentioned, and that I have advertised the 
bricks composing the same to be sold as building materials. 



« 
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I deny that it is true that I have entered into a contract with 
John Smithers or with any other person for the execution of 
the work of pulling doMm the same. 

10. I admit that if the said house be pulled down, the 
said premises would be an insufficient security for the sum of 
£100, with interest thereon at the rate of JS5 per centum per 
annum from the first day of June, 1854. But I submit that 
I have a right to pull down the said house, and to sell the 
bricks composing the same as building materials, and that 
the injunction awarded against me by this Honourable Court 
on the fifteenth day of April, 1858, ought to be dissolved, 
and that the said bill ought to be dismissed with costs. 

11. I have in my possession the said letter of the said 
Henry Baker, written in the month of May, 1854. But, 
except as aforesaid, I deny that I have in my possession or 
power, or in that of my solicitors or agents, solicitor or agent, 
various or any handbills or handbill, contracts or contract, 
receipts or receipt, documents or document, papers or paper 
relating to the matters in the said bill mentioned, or any of 
them, or whereby if produced the truth of such matters or 
any of them would appear. 

X. Z. 
(Defendant's Counsel.) 

To thiB answer the plaintiffs reply (see postf No. XI.) 



VIIL 

DEFENDANT'S OATH TO ANSWER. 

Is that your name and handwriting ? You do swear that 
so much of this answer as concerns your own acts and deeds 
is true to the best of your knowledge, and that so much 
thereof as concerns the acts and deeds of any other person or 
persons therein named you believe to be true. So help you 
God. 
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IX. 

AFFIDAVIT OF DEFENDANT MAKING ANSWER 

EVIDENCE. 

IN CHANCERY. 

Between A. B , Plaintiff; 

and 
C. D Defendant. 

I, the above-named defendant C. D., make oath and say : — 
I. All the contents of my Answer, sworn and fited in this 
cause on the day of , are true as therein set 

forth, and I am desirous to read the same as evidence in my 
behalf at the hearing of this cause. 



EXCEPTIONS TO ANSWER. 

IN CHANCERY. 

Between A. B Plaintiff; 

and 
C. D. and E. F Defendants, 

Exceptions taken by the above-named plaintiff to the 
answer put in by the above-named defendant C. D. to the 
said plaintiff's bill of complaint. 

First Exception. For that the said defendant C. D. hath 
not answered and set forth according to the best and utmost 
of his knowledge, remembrance, information, and belief, — 
Whether the said testator, etc. [following the interrogatory]. 

Second Exception. For that the said defendant C. D. hath 
not in manner aforesaid set forth, — Whether, etc. 

In all which particulars the said plaintiff humbly insists 
that the said defendant C. D.'s answer is altogether evasive, 
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imperfect, and insufficient. Wherefore the said plaintiff doth 
except thereto, and humbly prays that the said defendant 
C. D. may be compelled to amend the same, and put in a 
full and sufficient answer to the said bill of complaint. 

X.T. 

(Phuntifs Counsel.) 



NOTICE OF MOTION FOB A DECREE. 

The demurrer in StyleM y. 8tyle$ is OTermled i no interrogatoriee 
are filed, and no Toluntary answer put in. The plaintiff moyee for 
a decree. (See the bill, No. I. 2.) 

IN CHANGEBY. 

Between John Styles Plaintiff; 

and 
Jane Styles and Ann 

Styles Drfendants, 

Take notice that this Honourable Court will be moved 
before the Vice-Chancellor Sir William Page Wood, on the 
twenty-first day of April next, or so soon after as counsel 
can be heard, that it may be declared that according to the 
true construction of the will of Charles Styles the elder, in 
the bill of complaint in this cause mentioned, the defendant 
Ann Styles and Charles Styles the younger in the said bill 
mentioned became entitled to such residue as in the said bill 
mentioned as tenants in common of equal moieties thereof in 
remainder expectant on the death of the defendant Jane 
Styles. And that an account be taken of the personal estate 
of the said Charles Styles the elder come to the hands of the 
said defendant Jane Styles, or of any person by her order or 
to her use, and of his funeral and testamentaiy expenses and 
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debts, and that the clear balance of such personal estate may 

be ascertained. 

Dated this nineteenth day of March, 1855. 

Tours, etc., 

John Smith, 

Plaintiff's Solicitor, 

No. 70, Lincoln's Inn Fields. 

To Mr. Henry Jones, solicitor for the defendant Jane Styles. 

To Mr. Thomas Grosthwaite, solicitor for the defendant Ann 

Styles. 

On the hearing of the above motion the plaintiff will read 

the following affidavit : — 

Affidavit of the said John Smith, filed the eighteenth day 

of March, 1855. 

This affidavit will verify the hill from the first to the eighth para- 
graphs inclusiye ; there being no question as to the facts, this will be 
sufficient to entitle the plaintiff to the decree found post. No. XY. 3. 



XI. 

EEPLICATION. 

IN CHANCEHY. 

Between A. B Plaintiff; 

and 
C. D., E. F., and G. H Defendants, 

The plaintiff hereby joins issue with the defendant CD., 
and will hear the cause on bill and answer against the defen- 
dant E. F., and on the order to take the bill as confessed 
against the defendant G. H. 

In the case of Holford v. Hawes, we suppose the plaintiffs to reply 
to the answer given preyiously, No. YII. Evidence is then gone into, 
and a subpoena to hear judgment served : potty No. XII. 

For the meaning of hearing on the order to take the bill as con- 
fessed, see the Chapter on Contempt. 



/ 
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XII. 

SUBPOENA TO HBAit JUDGMENT. 

Victoria, etc., 

To Henry Hawes, greeting. 

We command you that you appear before our Lord High 
Chancellor on the day of next, or whenever 

thereafter a certain cause now depending in our High Court 
of Chancery, wherein John Holford and Bichard Davis are 
plaintiffs, and Henry Hawes is defendant, shall come on for 
hearing, then and there to receive and abide by such judg- 
ment and decree as shall then or thereafter be made and pro- 
nounced, upon pain of judgment being pronounced against 
you by default. 

Witness, etc. 

The bill and other pleadings in this cause have been already given ; 
the decree will be found pott^ No. XY. 1. 



XIII. 
SUBPCENA AD TESTIFICANDUM. 

Victoria, etc., 

To , greeting. 

We command you that, laying all other matters aside, and 
notwithstanding any excuse, you personally be and appear 

before Mr. , one of the examiners of witnesses in our 

High Court of Chancery, at his office in Bolls Yard, Chan- 
cery Lane, London, at such times as the bearer hereof shall 
by notice in writing appoint, to testify the truth according to 
your knowledge in a certain cause depending in our said 
Court of Chancery, wherein A. B. is plaintiff, and C. D. and 
others defendants, on the part of the [and that you 
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then and there bring with you and produce, etc.], and hereof 
fail not at your peril. 



XIV. 
AFFIDAVIT PROVING EXHIBIT. 

IN CHANCSEY. 

Between A. B Plaintiff; 

and 
C. D. and E. F DrfendanU. 

I, G. H., of etc., make oath and say, that the paper writ- 
ing marked with the letter A produced and shown to me at 
the time of swearing this affidavit, is a true copy of an entry 
in the Register Book of Baptisms kept in and for the parish 
of, etc., for the year 1810, so far as relates to the baptism of 
the person there named, and that I did, on, etc., examine the 
said copy or extract with the original entry in the said Re- 
gister Book of which it purports to be a copy. 

And I say that I know and am well acquainted with Tho- 
mas Harris, the person named in the said copy or extract, 
and that he is the same person as Thomas Harris mentioned 
and referred to in the pleadings in this cause. 

All the facts herein deposed to are within my own know- 
ledge. 

oh/ ^'^^"^ **» ®*^-» ™ *^® county of, etc.» 
' 1 this tenth day of April, 1858, before 
me, 

K. L., 
A Commissioner to administer oaths 
in Chancery in England. 



K 
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XV. 

DECREES AND OBDEES. 

1. Decree in Forecloiure Suii. 

(See the Pleadings, ante, Ko. I., etc.) 

Vice-Changellok S. Monday, the thirteenth day of 

December, in the twenty- 
second year of the reign of 
Her Majesty Queen Victoria, 
1858. 

Between John Holfoed andi • /v» . 

BicHABD Davis j ^^W* 

and 
Henry Hawes DrfendanL 

This cause coming on this present day to be heard and 
debated before this Court, in the presence of counsel learned 
on both sides, and the pleadings in this cause being opened 
upon debate of the matter and the proofs in the cause [». e, 
the depositions, which are the only evidence,] read, and what 
was alleged by counsel on both sides. This Court doth order 
and decree, that the injunction awarded against the defendant, 
Henry Haw^s, by an order made in this cause, dated the 
fifteenth day of April, 1868, be continued. And this Court 
doth order and decree that an account be taken of what is 
due to the plaintiffs for principal and interest on the mort* 
gage in the pleadings mentioned, aijid for their costs of this 
suit, such costs to be taxed by the proper taxing master. 
And upon the defendant paying tp the plaintiffs what shall 
be certified to be due to them for principal, interest, and 
costs as aforesaid, within six months after the chief clerk of 
the Judge to whose Court this cause is attached shall have 
made his certificate, at such time and place as shall be there- 
by appointed, this Court doth order and decree that the plain- 
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tiffs reconvey the mortgaged premises free and clear of and 
from all incombraiiees done by them or by Henry Baker in 
the pleadings in this cause mentioned, or any persons or per- 
son claiming by, from, or mider them, or any of them, and 
deliver up all deeds and writings in their custody or power 
relating thereto on oath, to the defendant or to whom he shall 
appoint* But in default of the defendant's paying to the 
plaintiffs such principal, interest, and costs as aforesaid, by 
the time aforesaid, this Court doth further order and decree 
that the defendant from thenceforth stand absolutely debaiTed 
and foreclosed of and from all right, title, interest, and equity 
of redemption of, in, and to the said mortgaged premises; 
And in taking the said account, all just allowances are to b^ 
made ; and all parties are to be at liberty to apply to the 
Court as they shall have occasion. 

Under this deoree, the aoootmts are taken, and the chief derk 
oertifiea that £160 is due : the defendant neglects to pay this sum ; 
whereupon he is finally foreclosed by the following order, made on 
motion, of course, on which the defendant does not appear. 



2. Final Foreclosure, 

Yice-Chancbllob S. Wednesday, the twenty-third day 

of November, in the twenty- 
third year of the reign of 
Her Majesty Queen Victo- 
lia, 1859. 
Between John Holfobd and 1 p.. .-^ 
EicHABD Davis .... J *^* 

and 

HenbyHawes Defendant, 

Upon motion this day made by Mr. X. Y. of counsel for 
the plaintiffs, it was alleged that by the decree made at the 
hearing of this cause, dated the thirteenth day of December, 

N 2 



m 



268 APPENDIX. 

1858, it was ordered that an account be taken of what wa9 
due to the plaiutifTs on the mortgage in the pleadings men- 
tioned, and to tax them their costs of this suit : that in pur- 
suance of the said decree the chief cierk made his certificate, 
dated the second day of March, 1859, and thereby certified 
that there would be due to the plaintiffs for principal, interest, 
and costs on their said mortgage, on the second day of Sep- 
tember, 1859, the sum of £150, which the said defendant was 
thereby appointed to pay to the plaintiffs on the said second 
day of September, 1859, at the chambers of his Honour the 
Vice-Chancellor Sir J. S., between the hours of one and two* 
of the afternoon. That it appears by the affidavit of John 
Smith that he did, by virtue of a letter of Attorney from the 
plaintiffs, attend on the said second day of September, 1859/ 
at the chambers of his Honour the Vice-Chancellor Sir J. S., 
from before the hour of one of the afternoon till after the 
hour of two of the afternoon of that day, in order to receive 
from the defendant the said sum of £150, but the said de- 
fendant did not attend to pay the said money ; and it appears 
by the said affidavit, and also by the affidavit of the plaintiffs 
that the same, or any part thereof, hath not since been paid 
to the plaintiffs, or either of them, or to the said John 
Smith. It was therefore prayed that the defendant may 
stand absolutely foreclosed. Whereupon, and upon hearing 
the said decree, dated the thirteenth day of December, 1858, 
the said certificate dated the second day of March, 1859, the 
said affidavit of the said John Smith, the said affidavit of the 
plaintiffs, and what was alleged by counsel for the plaintiffs ; 
it is ordered that the defendant do from henceforth stand ab- 
solutely debarred and foreclosed of and from all right, title, 
interest, and equity of redemption of, in, and to the said 
mortgaged premises. 
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8. Minutes of Decree in an Administration Suit. 

(See the BiU. T. 2.) 
Styles "x Declare that according to the true construction of 



les ■) 
les. J 



V. > the will of Charles Styles the elder, the testator 
Styles. ) in the pleadings mentioned, the defendant, Ann 
Styles, and Charles Styles the younger, in the pleadings men- 
tioned, became entitled to the residae of the personal estate 
of the said Charles Styles the elder, after payment thereout 
of bis funeral and testamentary expenses and debts, as tenants 
in common of equal moieties thereof in remainder expectant 
on the death of the said defendant Jane Styles. 

Let the following accounts and inquiries be taken and made 
(that is to say) : 

1. An account of the personal estate of the said Charles 
Styles the elder, come to the hands of the defendant Jane 
Styles, or to the hands of any other person or persons by her 
order or to her use. 

2. An account of the testator's debts. 

3. An account of the testator's funeral expenses. 

4. An inquiry what parts, if any, of the testator's personal 
estate are outstanding and undisposed of. 

And let the testator's personal estate be applied in pay- 
ment of his debts and funeral expenses in a course of ad- 
ministration. 

Just allowances. 

Adjourn further consideration* 

Liberty to apply. 

The summons to proceed on this decree is given post, Ko. XVIIL 
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4. Order for InjunctioH. 

(See the Notice of Motion, postt No. XXI.) 

Vice-Chancellob S. Thursday, the fifteenth day of April, 

in the twenty-firat year of the 
reign of her Majesty Queen 
Victoria, 1858. 
Between John Holford and! -n, . ..^ 
BicHABD Davis .. J 

and 
Henbt Ha WES Dtfendant, 

Upon motion this day made of Mr. J. S. and Mr. X. Y., 
of counsel for the plaintiffs, and upon hearing Mr. X. Z., of 
counsel for the defendant, and upon reading an afUdavit of 
Jehn Smith, filed the tenth day of April, 1858, and an affi- 
davit of the defendant, filed the fourteenth day of April, 1858, 
this Court doth order that an injunction be awarded to restrain 
the defendant, Henry Hawes, his servants, agents, and work- 
men, from pulling down, or suffering to be pulled down, the 
house in the biU of complaint in this cause mentioned, being 
No. 9, King Street, Hackney, in the county of Middlesex, 
and from selling the materials whereof the said house is com- 
posed, until the hearing of this cause, or until the further 
order of this Court. 

Notice of this injunction is at once serred : the writ itself will be 
found No. XXII. 



5. Order of Revivor. 

Between A. B., Plaintiffs and C. D., Defendant ; 

and 
Between A. B., Plaintiff, and E. F., JDrfendant. 

Upon motion, etc., of counsel for the plaintiff, it was 
alleged that the said plaintiff filed his bill of complaint in 
this suit, on, etc., and that on, etc., the said C. D. died, and 
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that the said E. F. has become and is the executor of the 
said C. D. That the said suit and proceedings having become 
abated in manner aforesaid, the plaintiff is desirous of reviv- 
ing the same. It was therefore prayed that the said suit and 
proceedings may stand revived, and be in the same plight and 
condition that the same were in at the time of the said abate- 
ment ; which is ordered accordingly. 



XVI. 

INDORSEMENT ON DECREE SERVED. 

If you, the within-named A. B., neglect to obey this order 
or decree by the time therein limited, you will be liable to be 
arrested by virtue of a writ of attachment issued out of the 
Court of Chancery or by the serjeant-at-arms attending the 
High Court of Chancery ; and also be liable to have your 
estate sequestered for the purpose of compelling you to obey 
the same order or decree. 



XVII. 
ISSUE. 

In the Court of Queen's Bench. 

Middlesex 1 Whereas A. B. affirms, and C. D. denies, that, 
to wit. J etc., and the Lord Chancellor is desirous of 
ascertaining the truth by the verdict of a jury, and both 
parties pray that the same may be inquired of by the country : 
Now let a jury, etc. 
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XVIII. 

SUMMONS TO TAKE ACCOUNTS UNDER 

A DECKEE. 

(See the Decree, XY. 8^) 

in chanoebt. 

John Sttles 

against 
Jane Styles and Ann Styles. 

Let all parties concerned attend at my chambers, No. 11, 
New Square, Lincoln's Inn, Middlesex, on the twenty-ninth 
day of May, 1855, at ten o'clock in the forenoon, on the 
hearing of an application on the part of the plaintiff to 
proceed with the accounts and inquiries directed to be taken 
and made by the decree made in this cause bearing date the 
first day of May, 1855. 

Dated this eighteenth day of May, 1855. 

W. P. Wood, Vice-Chancellor. 

This summons is taken out by John Smith, of No. 70, Lin- 
coln's Inn Fields, solicitor for the above-named plaintiff. 
To Mr. Henry Jones, solicitor for the defendant Jane Styles, 
To Mr. Thomas Crosthwaite, solicitor for the defendant 
Ann Styles. 

The defendant Jane brings in her accounts : an advertisement for 
creditors is issued, but none come in. The chief clerk's certificate 
will be found post. No. XX. 



XIX. 

ADVERTISEMENT FOR CREDITORS. 

Pursuant to a decree of the High Court of Chancery made 
in a cause. Styles against Styles, the creditors of Charles 
Styles, late of Cottenham, in the county of Cambridge, farmer. 
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who died on the fourth day of February, 1853, are, by their 
solicitors, on or before the day of , to come 

in and prove their debts or claims at the chambers of the 
Vioe-Chancellor Sir William Page Wood, at No. 11, New 
Square, Lincoln's Inn, Middlesex ; or in default thereof, they 
will be peremptorily excluded from the benefit of tho said 
decree. 

Monday, the day of , at two o'clock in the 

afternoon, is appointed for hearing and adjudicating upon the 
claims. 

Dated the day of , 185 . 

C. C. 
Chief Clerk. 



XX. 

CERTIFICATE OF CHIEF CLERK. 

(See the Minutes of the Decree, No. XYI. 3, and the Summons, 

No. XIX.) 

IN GHANGERY. 

Between John Styles Plaintiff; 

and 
Janb Sttlbs and 1 ^^„^. 
Ann Styles J 

In pursuance of directions given to me by the Vioe-Chan- 
cellor Sir William Page Wood, I hereby certify, that the re- 
sult of the accounts and inquiries which have been taken and 
made in pursuance of the decree in this cause, dated the first 
day of May, 1865, is as follows : — 

1. The defendant Jane . Styles, the executrix of Charles 
Styles the elder, the testator, has received personal estate to 
the amount of JBIOOO, and has paid or is entitled to be allowed 

N 3 
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ou account thereof sums to the amount of £200, leaving a 
balance due from her of £800 on that account. 

The particulars of the above receipts and payments appear 
in the account marked A, verified by the affidavit of the said 
Jane Styles, filed on the nineteenth day of June, 1855, and 
which account is to be filed with this certificate, except that 
in addition to the sums appearing on such account to have 
been received, the said Jane Styles is charged with the sums 
appearing in the schedule hereto, and except that I have dis- 
allowed the items of disbursement in the said account, num- 
bered 3 and 12. 

2. The testator was at the time of his death indebted to 
various persons in various sums, amounting in the whole to 
£150. These debts have been paid by the said executrix, 
and I have allowed her the amount thereof in the said account 
of personal estate. No debts are now due from the estate of 
the testator. 

3. The funeral expenses of the testator amount to the sum 
of £50, which I have allowed the said executrix in the said 
account of personal estate. 

4. No part of the testator's personal estate is outstanding 
and undisposed of. 

The evidence produced on these accounts and inquiries 
consists of the said affidavit of the said Jane Styles. 
Dated this first day of November, 1855. 

C. C. 
Approved this sixth day of November, 1855. 

W. P. Wood, V.C. 

If this cause be set down on Further Consideration, the Order 
will be to tax all parties their costs of the cause, those of the exe- 
cutrix to be taxed as between solicitor and chent (see Daniell, 1079). 
The executrix wiU pay the costs to the solicitors^ and will be entitled 
for her life to the interest on the balance. 
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XXI. 

NOTICE OF MOTION FOB AN INJUNCTION, 

(See the Bill, ante, Ko. 1. 1.) 
IN CHANCEBY. 

Between John Holfobd and! «, . ^--a- 
EiGHABD Davis .... J 

and 
Henby Hawes Defendant, 

Take notice that this Honourable Court will be moved, 
before the Vice-Chancellor Sir John Stuart, on the fifteenth 
day of April next, or so soon after as counsel can be heard< 
by Mr. J. S., of counsel for the plaintiffs, that an injunction 
may be awarded against the defendant, Henry Hawes, to 
restrain him, his servants, agents, and workmen, from pulling 
down or suffering to be pulled down, the house in the Bill of 
Complaint of the plaintiffs mentioned, being No. 9, King 
Street, Hackney, in the county of Middlesex, and from selling 
the materials whereof the said house is composed, until the 
Court shall make other order to the contrary. 

Dated this tenth day of April, 1858. 

Tours, etc. 

John Smith, 

Plaintiff's Solicitor, 

No. 70, Lincoln's Inn Fields. 

To Mr. Henry Jones, defendant's solicitor. 

On the hearing the above motion the plaintiffs will rend 
the following affidavit. 

Affidavit of the said John Smith, filed the tenth day of ^ 
April, 1858. 

(The order made on this motion is given ante^ No. XV. 4.) 
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XXII. 
WRIT OF INJUNCTION. 

(See the Order, ante, XV. 4.) 

Victoria, etc.. 

To Henry Hawes, his servants, agents, and workmen. — 
Whereas upon opening the matter unto us in our Court of 
Chancery, on the fifteenth day of April, in the twentieth year 
of our reign, by Mr. J. S. and Mr. X. Y., of counsel for the 
plaintiffs, in a cause wherein John Holford and Bichard Davis 
are plaintiffs, and you, the said Henry Hawes, are defendant, 
it was ordered that, etc. We therefore, in consideration of 
the premises, do hereby strictly enjoin and restrain you, the 
said Henry Hawes, your servants, agents, and workmen, 
under the penalty of £ {any large nominal sum), to be 
levied on your and each of your lands, goods, and chattels to 
our use, from pulling down, etc. Witness, etc. 

John Stuart, 

Vice-Chancellor, 



XXIII. 
WRIT OF ATTACHMENT. 

Victoria, etc.. 

To the Sheriff of Middlesex, greeting. — We command you 
to attach C. D., so as to have him before us in our Court of 
Chancery immediately after the receipt of this writ, whereso- 
ever the said Court shall then be, there to answer to us as 
well touching a contempt which he, as is alleged, has com- 
mitted against us, as also such other matters as shall be then 
and there laid to his charge; and further to perform and 
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abide such order as our said Court shall make in this behalf; 
and hereof fail not, and bring this writ with you. 

Witness ourselves at Westminster, the day of , 

in the year oC our reign. 

EOMILLY, M. £. 



XXIV. 

SUBPOENA FOR COSTS. 

VicTOEiA, etc. 

To C. D., greeting.— We command you that you pay or 
cause to be paid immediately after the service of this writ to 
A. B. or the bearer of these presents, £ cosls, in a cause 
wherein the said A. B. is plaintiff, and C. D. and others are 
defendants, by our Court of Chancery adjudged to be paid 
by you to the said A. B., under pain of an attachment issuing 
against your person, and such process of contempt as the 
Court shall award in default of such payment. 

Witness, etc. EoHiLLr, M. R. 
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XXV. 

PETITION UNDEB THE TRUSTEE ACTS. 

IN CHANCEBT. 

IJice*C|iatwen0t Wood. 

In the matter of the Trustee Act, 1850 ; 

and 
In the matter of an Act of Parliament passed in 
the session held in the 15 th and 16 th years of 
the reign of Her Majesty Queen Victoria, chap- 
ter 55, entitled an Act to extend the Provisions 
of the Trustee Act, 1850; 

and 
In the matter of Henrv Smith's will. 

To the Bight Honourable the Lord High Chanoellob of 

Great Britain, 

The humble petition of Thomas Bussell, of Lymm, in the 
county of Chester, farmer, and Heniy Bussell (an infant under 
the age of twenty-one years), by the said Thomas Bussell, 
his father and next friend, 
Showeth as follows : — 

Henry Smith, late of the city of Manchester, grocer, (the 
testator hereinafter named,) by his will bearing date the first 
day of January, 1839, gave and bequeathed as follows (that is 
to say) : " I give and bequeath to my daughter Maiy, now 
the wife of Thomas Bussell, of Lymm (meaning your peti- 
tioner, Thomas Bussell), £1000 duty free, for her only use 
during her life, and for her husband and then their children 
after her :" and the said testator appointed Bobert Jones 
and Michael Crosthwaite to be executors of that his last will. 
The said testator died in the month of March, 1839, with- 
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out having revoked or altered his said will, except by a codicil, 
bearing date the fourteenth day of February, 1839, which 
did not affect the gift of £1000 to the said testator's daughter, 
Mary Eussell, her husband and children, nor the appointment 
of executors in the said will contained, and without having 
revoked or altered his said codicil, and the said will and 
codicil were on the fourth day of April, 1839, proved by the 
said Bobert Jones and Michael Crosthwaite, in the Diocesan 
Court of the Bishop of Chester, as by the probate copy thereof 
will appear. 

The said executors possessed themselves of the personal 
estate of the said testator, and paid his funeral and testa- 
mentary expenses and his debts, and set apart a sum of £1000 
to answer the said bequest to the said Mary Eussell, her 
husband and children, and invested the same in the purchase 
of £1135. 7«. lOd.y £3 per cent. Consolidated Bank Annul- 
ties, which sum is now standing in the names of the said 
Bobert Jones and Michael Crosthwaite, in the books of such 
Annuities kept at the Bank of England. 

The said Mary Eussell died on the fifth day of September, 
1844, leaving her surviving her husband your petitioner 
Thomas Eussell, and your petitioner Henry Eussell her only 
child, and without having ever had any other child. 

The said Eobert Jones and Michael Crosthwaite received 
the dividends which from time to time became due on the 
said sum of £1135. la, \0d,, £3 per cent. Consolidated Bank 
Annuities, and paid the same to the said Mary Eussell du- 
ring her life, and since her death to your petitioner Thomas 
Eussell. The dividend which became payable thereon on 
the 5th day of January, 1858, has not been received. 

The said Eobert Jones died on the first day of March, 
1851. 

The said Michael Crosthwaite died on the second day of 
January, 1858, having by his will bearing date the second 
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day of December, 1846, appointed Henry Dixon, of the city 
of Manchester, merchant, and Thomas Crosthwaite, of the 
said city of Manchester, stockbroker, to be his executors, and 
the said will was on the second day of March, 1858, proved 
by the said executors in Her Majesty's Court of Probate. 

The said Henry Dixon and Thomas Crosthwaite are gen- 
tlemen of the highest respectability, and are willing to act in 
the execution of the trusts of the will of the said testator in 
favour of your petitioners. 

Your petitioners therefore humbly pray your 
Lordship that the right to transfer - such sum of 
£1135. 7«. lOd,, £3 per cent. Consolidated Bank 
Annuities, now standing in the names of the said 
Bobert Jones and Michael Crosthwaite, in the booka 
of the Bank of England, and to receive the dividends 
thereof (including the dividend which became payable 
thereon on the fifth day of January, 1858), may be 
vested in the said Henry Dixon and Thomas Cros- 
thwaite, in trust for your petitioners. 
And your petitioners will ever pray, etc. 

Note, — It is not intended to serve any person with this 
petition. 
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XXVI. 

PETITION FOE APPOINTMENT OF NEW 

TRUSTEES. 

in chanceby. 

Masteb of the Eolls. 

In the matter of the Trustee Act, 1850, 
and 

In the matter of the Trusts of an Inden- 
ture of Settlement, dated the first day of 
April, 1830, and made between A. B. 
of the first part, C. D. of the second 
part, and E. F. and G. H. of the third 
part. 

To the Right Honourable the Masteb of the Rolls. 

Tlie humble petition of the above-named A. B. of ; 

Mary B. of the same place, spinster ; and John B., an infant, 
by the said A. B., his father and next friend. 

Showeth : — 

1. By the above-named Indenture (being a Settlement 
made in contemplation of a marriage then intended and 
shortly afterwards solemnized between the said A. B. and 
CD.), the sum of £500 secured on mortgage of the freehold 
estates therein mentioned, and the sum of £600 secured by 
bond as therein mentioned, were vested in the said E. F. and 
G. H., upon trust to pay the interest thereof to the said 
C. D. for her life, and after her death to the said A. B. for 
his life, and after the death of the said A. B. and C. D. upon 
trust in equal shares for all the children of the said A. B. and 
G. D., who should attain the age of twenty-one years. 

2. The said C. D. died on the sixth day of April, 185C. 
8. There have been four children, and no more, of the said 
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A. B. and C. D., yiz. your petitioners, Maiy B. and John 
B.y and two sons, who died infants. 

4. The said E. F. died on the tenth of May, 1855, and 
the said G. H. refuses to act any longer in the trusts of the 
said Indenture. 

5. The said Indenture contains no power of appointing 
new trustees. 

6. The trust moneys, subject to the tnists of the said In- 
denture, consist of the said mortgage-debt and bond-debt so 
settled as aforesaid. 

7. Tour petitioners are the only persons who are bene- 
ficially interested in the said trust funds, and they are desirous 
that I. K. of , and L. M. of , who are fit and 
proper persons for the purpose, should be appointed new 
trustees of the said Indenture in the place of the said E. F. 
and G, H. 

8. The said I. K. and L. M. are willing to be appointed 
and to act as such trustees. 

Tour petitioners therefore humbly pray your 
Honour that the said I. K. and L. M. may be ap- 
pointed trustees of the said Indenture, in the place of 
the said E. P. and Q. H., and that the said freehold 
trust estates may be vested in the said I. K. and 
L. M. upon the trusts of the said Indenture, and that 
the right to sue for and recover the said mortgage* 
debt of £500 and the said bond-debt of £600, and to 
receive the interest thereon respectively, may be vested 
in the said I. K. and L. M. as such trustees, or that 
your Honour will be pleased to make such further or 
other order in the premises as to your Honour shall 
seem meet. 

And your petitioners will ever pray, etc. 

Note, — It is intended to serve the said G. H. with this 
petition. 
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Upon the hearing of this petition, the certificate of the marriage 
of A. B. and C. D., and of the death of G. D. and E. F. will be re- 
quired, with affidayit of the identity of the persons named in the cer- 
tificates ; and A. B. should make an affidavit yerifying the state- 
ments in the petition as to his children, and as to the state of the 
trust fund ; and there must be an affidavit of the fitness of the new 
trustees, and they must sign a written consent to act, which signa- 
ture must be verified by affidavit The settlement being more than 
thirty years old proves itself. 



XXVII. 

PETITION UNDER THE INFANT'S SETTLEMENT 

ACT. 

in chanoeky. 

Master of the Bolls. 

In the matter of A. B. an infant, by C. D. her 
mother and next friend, 

and 

In the matter of an Act of Parliament for enabling 
Infants, with the approbation of the Court of 
Chancery, to make binding settlements of their 
real and personal estate on marriage. 18 & 19 
Vict. cap. 43. 

To the Bight Honourable the Masteb of the Bolls. 

The humble petition of the above-named A. B. of , 

by C. D. of the same place, her mother and next friend. 

Showeth : — 

1. E. F., late of , farmer, was the father of your 

petitioner, and by his will dated , devised as follows 
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[deriae in faTOor of petitioaer] and i4>pomt€d the said C. D. 
guardian of your petitioner. 

2. Tlie said testator died on , without having 
altered or revoked his said will, and leaving your petitioner 
his only child him surviving, and his said will was on , 
duly proved by the executors thereof in Her Migesty's Court 
of Probate. 

3. Your petitioner was bom on the day of , 
and is therefore more than 17 years of age and under the age 
of 21 years. 

4. Your petitioner is not entiUed to any fortune, except 
under the said devise contained in the said will. 

5. A marriage has, with the consent of the said C. D., as 
testamentary guardian as aforesaid, and of [trustees of will 
if any], been agreed upon between your petitioner and G. H., 
of , Esquire, and on the treaty for the said marriage 
it has been agreed that the whole of the fortune of your 
petitioner shall be settled upon and become subject to the 
trusts and provisions of an indenture of settlement, the draft 
of which has been perused and approved by counsel on behalf 
of your petitioner, and has been agreed to by all parties, 
subject to the sanction and approbation of this Honourable 
Court being obtained. 

Your petitioner is desirous that such settiement should be 
finally settled and approved of, by and under the direction of 
this Honourable Court, and that your petitioner should be 
enabled, under the provisions of the said Act, to make a 
binding settlement of her said fortune in accordance with the 
terms of the said draft indenture of settlement, or upon such 
other terms as this Court may think fit 

Your petitioner therefore humbly prays your 
Honour that a proper settlement of all the said fortune 
of your petitioner may be approved and sanctioned by 
this Honourable Court, and that your petitioner may 
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be at liberty and may be directed to execute such 
settlement as soon as the same shall have been so ap- 
proved and sanctioned. 
And your petitioner will ever pray, etc. 

Note. — It is not intended to serve any person with this 
petition. 

[N.B. — If the property be deviBed in trust, the Trasf ees should be 
served, and the above note will be altered accordingly.] 



287 



INDEX. 



Page 

Abatement oi Suit 120 

Accounts, taken in chambers 98 

bringing in 102 

when vouched 102 

books of, when evidence 103 

Action at Law, to establish right 96 

Address for Service 18 

Administration of Estates, creditor's suit for 13 

in chambers 103 

costs of » . 184 

summary proceeding for 884-229 

Administration Summons 228 

of really 229 

Advertisement for Creditors 104 

Form {AppencUx, No. XX.) 

Affidavits on Motion for Decree 69 

how prepared 73 

sworn 73 

of service 76 

office copies 74 

printing .74 

as to documents Ill 

by Peers 160 

verifying answer 68 

Form (Jppendixt No. IX.) 
Amendment of Bill (see Bill). 

after demurrer 36 

after plea 40 

of plea 42 

Answer, form of (Appendix, No. VII.) 

when put in 43 

contents of 44 

printing of 46 

Toluntary 43 

how prepared 44 

schedules to 46 



288 INDEX. 

Pag* 

Answer, oath and signature to 45 

how filed 46 

time for 47 

joint 47 

plaintiiTs steps after 50-64 

supplemental 67 

amending 57 

reading, after replication 67 

reading as to costs 68 

default of 148 

further time for 47 

of Peer •. . 160 

of infant defendant 165 

of married woman 169 

Answering a Petition 143 

Appeal 172-178 

firom Order in Chambers 108 

Court of, in Chancery 174 

Petition 176 

Appearance, how entered 22 

form of entering (Appendix, No. III.) 

effect of 22 

entering by plaintiff for defendant 22 

de&ult of 146 

Appendix to Lords* Case 173 

Attachment, Writ of 149 

form of (Appendix, No. XXIII.) 

how prepared 149 

executed 149 

return of 160 

for non-performance of a Decree 157 

not issued against a Peer 160 

Attorney-General sues by Information 12 

appears on Petition of Bight 196 

Attorneys, how admitted :.'... 231 

Awards, Summary Jurisdiction oyeir 280 

Bail on an Attachment 159 

Bankruptcy, appeal in 194 

of trustees 228 

Bar of Court 161 

Biddings, opening 106 

Bill, formal mode of conunencing suit 9 

nature of IS 

how prepared 12 

parts of 15_17 

title of 13 

contents of iq 

form of (Appendix, No. I.) £48 

how printed 20 



INDEX. 289 

Page 

BUI, when written copy filed 19 

how filed 20 

sealed copy seired 21 

supplying copies to defendant ..21 

how analogous to a declaration 28 

Cross, when still requisite 49 

of Discovery 50 

Amendment of 54 

to what analogous 55 

order to amend •. 55 

how amended 55 

supplemental 119 

of reyivor 119 

ofBeyiew 173 

BUI and Answer, setting down on 51 

hearing on 57 

Bill pro cowfesw, order to take 151 

decree on 152 

BUI of Costs, solicitor's signed 232 

Books and Papers . .. . ^ 16 

Boundaries, settlement of 97 

Branch of Court 13 

Carriage of Decree 81 

Carrying in Decree 101 

Case on Appeal to the Lords 173 

Cause, Short 59 

after Replication 64 

Cause, setting down 64 

Caveat against enrolment 87 

Certificate of Chief Clerk 106 

form of (Appendix, No. XX.) 

how varied 107 

filed 107 

Cestui que vie, productioi>of 212 

Chambers, proceedings in 98 

ministerial business in 98 

commencinff proceedings in 100 

judicial busmess in 109 

orders obtained in 110 

Chambers, stop order in 211 

regulations as to business in 113 

Chancellor, nature of his office . 5 

extraordinary jurisdiction 5 

ordinary jurisdiction 6 

Charges in a Bill, what 16 

as to books and papers 16 

Charitable Trust Commissioners 234 

Charities, suit« as to, by information 12 

summary proceedings as to 284 

O 



290 INDEX. 

Page 

Charities, schemes in cases of . 235 

Claims, abolition of 197 

Class, how represented 13 

when representation allowed 14 

anj member may appear 14 

Clerk of Records and Writs 20 

Chief 100 

Commissioners of the Great Seal 6 

to make Partition 97 

to take oaths . 45 

Committee of Lunatic 166 

Common Law side of Court of Chancery . . • 7 

Common Law Judge, when called in 95 

Companies, winding up of 237 

Concise Statement, w^hat 48 

Consolidated orders 4 

Contempt . . . 145-159 

by non-attendance of witness 70 

Contributories 238 

Conveyance, how enforced 157, 222 

Copies, length of, how reckoned 21 

Corporation, how served 160 

officer of, made party . 161 

Costs, security for 15, 190 

when prayed for 18 

of written BiU 19 

of Demurrer 85 

after Disclaimer 43 

on appeal 84 

paid to Solicitor directly, when 94 

not generally dealt with by Decree 183 

dealt with on further consideration 183 

of Motions 128 

of Petitions 144 

of Infants* suit • 163 

out of fund 182 

in cause 182 

appeal on question of 175 

of Executors 184 

in interlocutory proceedings 128 

at law 183 

rules as to 182-186 

of suits by Trustees 184 

of administration . 184 

as to mortgages 185 

of Bill of Discovery *. . . . 185 

apportioned 186 

taxation of IRH 

evidence on taxation 18/ 

Charges, and Expenses 188 



INDEX. 291 

Page 

Costs, between party and party 188 

solicitor and cUent 188 

Subpoena for {Appendix, No. XXIV.) 189 

of Special Case 198 

undQr Lands Clauses Consolidation Act 214 

under Trustee Belief Act 220 

Counsel, when employed 9 

why required to sign Plea 88 

Conveyancing, to Court 106 

not heard in chambers 107 

Creditors' Suit 13 

Claims by, in chambers 104 

Inquiry tor 103 

Cross-examination of witnesses 62, 63 

Declaration at Law, how analogous to Bill . 28 

Declaratory decree 200 

Declaration of Bight • , 84 

of Title Act 240 

Decree \ ... 79 

taken by arrangement 79 

minutes of 81 

drawing up 81 

passing and entering 82 

parts of 83 

errors in, how corrected 86 

enrolment 86 

pleading in bar 87 

indorsement and service 88, 157 

enforcing 155-157 

merely declaratory 200 

proceedings under 91 

carrying in • 100 

Decretal Order 80 

Deed, execution of, how enforced 157 

Defence, forms of 26-49 

Defendant, how apprised of suit 21 

Demurrer when adopted 26 

derivation and meaning 27 

at law admits facts 28 

to discovery only 28 

grounds of 28,29 

forms of (Appendix, No. Y.) ^ 255, 256 

ore ienus 30 

speaking 36 

how prepared and filed 30, 31 

plaintiff's proceedings after 31 

setting down 31 

advancing ' 32 

hearing 33 



292 INDEX. 

Page 

Demurrer, allowed wiUiout leave to amend 34 

with leave to amend 85 

overruled 35 

costs of 86 

to part of bill ^ . . 80 

Deposit on rehearing 176 

Depositions 71 

printing 74 

Disclaimer, what 26, 43 

Discovery, what 2 

origin of jurisdiction to enforce 6 

how enforced and given 28 

right to, subsidiary to relief 27 

how obtained firom a corporation • 161 

Dismission of Bill by plaintiff 137 

. by Defendant for want of prosecution 138 

Distringas 206 

Dividends, how disposed of 98, 214 

Docquet of Decree . 86 

Documents, how proved by affidavit 76 

. production of 110-118 

Dower, iw^ignment .of 97 

Drainage Act^ 216 

JElegity writ of 155 

Enroboient of Decree 86 

time for 86 

object of 87 

how prevented 87 

vacating 87 

effect on right to rehearing 172 

Equity, Demurrer for want of 29 

Evidence 65-76 

on motion for Decree 59, 67 

on Beplication 67 

oral 69 

by affidavit 72 

entering on decree 83 

on motions 126 

on rehearing 177 

Examiners 69 

special 70 

"ca?^ar^«" evidence before 72 

Excepting, meaning of 51 

Exceptions to Answer 51 

defendant's course after 52 

setting down and arguing ...» 53 

answer after 53 

as to documents 112 

Exchequer equitable jurisdiction abolished 7, 209 



INDEX. 293 

Page 

Executor, summonB against 228 

summons by 224 

Exhibits 76 

Fact, questions of 85 

Fees to solicitors 180 

of Court 181 

Fieri facias, writ of 165 

Folios, how reckoned 21 

Fund, solicitor's lien on 283 

Further consideration 115 

Further directions 116 

Guardian of Infant 164 

how appointed 164 

adUtem 164 

for lunatic 167 

Seibeas Corpus, writ of 151, 194 

Habere faciaSy writ of • 156 

Hearing of a cause 75 

in private 79 

Infenta Plaintiffs 162 

costs of suit by 162 

two suits on behalf of 164 

defendants 164 

answer by 165 

decree against 166 

summary jurisdiction as to 204 

guardiansliip and maintenance 204 

settlements by 205 

form of (Appendix, No. XX 711.) 

legacies to 220 

Information, form of address 15 

when used 12 

authority to name relator in 163 

Injunctions, making perpetual 134 

discharging 134 

after decree 130 

must be prayed for 130 

order for, obtained speedily 131 

interim order for 131 

notice of . . - 133 

writ of 133 

disobedience to 134 

Inquiries in chambers 9y, 104 

Inquisitions * ^^6, 194 

Interpleader Bill 92 

Interrogatories, what 23 



29^ INDEX. 

Page 

Interrogatories, (form of {Appendix^ No. IT.) 252 

seryice 24 

for examising plaintiff 48 

for examining defendant, after third answer . 54 

Investment in Stock • 93 

Irish mortgages 21 7 

Issue 96 

form of {Appendix^ No. XVII.) 
joining, meaning of. 60 

Judicial separation, effect of on right to sue 168 

Judges, who 5 

of Common Law Court called in 95 

Jury, trial by, in Chancery 62, 95, 96 

Lands Clauses Consolidation Act > 212 

application of money under 213 

Law, question of, how decided 95, 133 

Leases of settled estates 216 

Legacy Duty 93 

Legacy Duty Act 220 

Lien, solicitor's, on papers .... * 233 

on fund and other property ........ 233 

Lord Keeper of the Great Seal 5 

Lords, House of, appellate jurisdiction 8 

appeal to 172 

Lords Justices, jurisdiction of 7 

Lunacy, jurisdiction in 7, 166, 195 

Lunatic sues by his Committee 166 

defendant 167 

Maintenance of Infants 204 

Management of settled property 212 

Mandatory injunction 129 

Married woman . 168 

her acts considered as her husband's .... 168 
joins with her husband, or sues by next friend . 168 

when may sue and be sued alone 168 

contempt by 169 

petition by 169 

Master of the Rolls, his jurisdiction 6 

Minutes of Decree 81 

speaking to cause on 82 

Mortgages, costs as to 185 

in Ireland 217 

Motions 122-140 

of course 139 

notice of {Appendix, No. XXI.) 

who served with 124 

evidence on 126 



INDEX. 295 

Page 

Motions, order of making 127 

appeal from 176 

Motion for Decree 57 

notice of 68 

entry of 58 

evidence on . 59, 67 

MultifariouflnesB, Demurrer for 29 

Ke exeatj writ of 1S6 

Next firiend of Infant . 162 

of married woman 168 

Next of kin, inquiry for 104 

Oaths, by whom administered 45 

form of, to answer (Appendix, No. YIII.) 260 

Officers of the Court, what 8 

Opening biddings, meaning of 106 

Opinion of Court, petition for 201 

Orders made in chambers 110 

^ how drawn up 113 

of course, on petition 144 

for injunction, form of {Appendix, No. XY.) 

genend, what 4 

may be relaxed 4 

of dismissal v 80 

decretal 80 

Papers, Solicitor's lien on ... 233 

Parties may appear in person 8 

general rule as to 13 

representing class . 13 

demurrer for want of 29 

out of jurisdiction 161 

corporations 161 

Partition suit 97 

Party and party, costs between 188 

Partnership 237 

Patents 7, 194 

Pauper plaintiff 171 

defendant 171 

Pauperis, suing infortnd 171 

Payment into Court .' 92, 106 

out of Court 94 

on Certificate of Chief Clerk 107 

when ordered in chambers 110 

not ordered on motion 141 

Peer, address of Bill by 15 

answer of 160 

sequestration only process against 160 

Petitions 141 



296 INDEX. 

Page 
Petitions, form of {Appendix, No. ^XV.) 

serrice 143 

hearing 14S 

costs of .... 144 

of course 144 

pf appeal to the Lords 172 

for rehearing 176 

under Btatutee * 192 

under Lands Glauses Consolidation Act 213 

for the opinion of Court 201 

Petition of Bight 195 

Petty Bag Office 195 

Plea, when adopted 36 

nature and grounds of 86 

to what it is analogous at law 38 

how filed 39 

setting down and bearing 89 

orders on hearing 41 

forms of {Appendue, No. VI.) 256-257 

accompanied by an answer 43 

Pleading, Lord Bedesdale*s Treatise on 3 

rules of, what 2 

Pleadings, object of 65 

rule as to effect of 66 

evidence of, on Bill and Answer 66 

on Motion for a Decree 67 

Evidence of, after Beplication 67 

Possession of Lands, how procured 156 

Poverty an excuse for not answering 151 

Practice, Bules of, what 2 

how ascertained 3 

treatises on 3 

Prayer, what 17 

for general relief 17 

Pretences in Bill, what 16 

Privileged documents 112 

Production of Documents by defendant 110-113 

by plaintiff 112 

of cestui que vie 212 

Protection Order, effect of on right to sue 168 

Protectorship 206 

PubHc .Works Acts . . .* 216 

Publication passing 71 

Public officer 161 

Railway Acts 212 

Receivers 134 

must be expressly prayed for 135 

how appointed 135 

security by 136 



INDEX. 297 

Page 

Beceivers, accounts 186 

Becord and Writ Clerks • . . 20 

Becord, reference to 20 

Bedemption Decree 115 

Be>examination of Witnesses 70 

after affidayit 75 

Begistrar takes a note of the Decree 79 

Begistrar's book 82 

office 81 

Begistitttion of Decrees 82 

under Judgment Act 156 

of titles 240 

Beg. Lib 83 

Behearing before Judge (and see Appeal) 174 

Belator, what 15 

giyes authority for filing information 163 

Belief, what 2 

usual species of 17 

Beplication, expediency of filing 60 

when filed 60 

form of {Appendix, No. XI.) 263 

eyidence after 67 

to plea 89 

Beply, undertaking to 61 

Bespondents to Motion 124 

to Petition 142 

to Appeal 176 

Bestraining Order 210 

Betum, &Ue, to writ 150 

Beview, Bill of 173 

Bevivor, Bill of 119 

order of (Appendixy No. XV. 5) 

Bolls, striking off 231 

petition at the , 144 

Sales by the Court ^ 105 

under Begistration Act 241 

of settled estates 215 

Schemes for charities 236 

Scire faciei 7, 194 

Seal, Great, kept by Lord Chancellor 5 

in commission .« . 6 

days 127 

Security for Costs 15, 190 

Sequestration for want of answer 154 

to enforce decree 157 

Sequestrators 158 

Serjeant-at-Arms 152 

Sendee of Bill 19 

substituted 21 



298 INDEX. 

Paie 

Sorioe^ memorandum of 24 

affidsTitof 75,125 

Setting down, what 32 

plea 41 

Settled Estates, leases and sales of 215 

Settlements, summary jurisdiction as to 203 

by infants 205 

protectonhip of 206 

Signature of Defendant to Plea and Answer 3S, 45 

of Lord Chancellor to decree 86 

of Judge to certificate 107 

Solicitor and Client, costs between 188 

Solicitors, how admitted 231 

named on Bill 18 

business done by 180 

remedies for their costs ....'.... 232-233 

lien on papers and fund 233 

Special Case 197 

costs of 198 

not always conclusiye 199 

adrantages and disadvantages of 199 

Stamps, for Court Fees 181 

Stock, investment in 93 

restraints on dealing with 207 

unclaimed 211 

Stop Order 94,211 

Striking off Bolls 231 

SitbpiBna to appear and answer 6 

now abolished 22 

cut testificandum {Appendix, 'No. XIII.) . . . 70, 264 
to hear judgment (Appendix, No. XII.) . . .64, 264 

Succesiion Duty 93 

Suit, what 9 

creditors' 13 

Suitors* Fee Fund 181 

Summons, in Chamben {Appendix, No. XYIII.) 101 

adjourned 108 

administration 224-229 

Supplemental Statement 121 

Taxation of Costs 186 

reviewing 189 

of solicitor's bill 232 

Taxing Mastera 187 

Time to answer 47 

Titles 240 

Transfer into Court 93 

out of Court 94 

Travening Note 154 

Trustee Acts 1850 and 1852 221 



INDEX. 299 

Page 
Trustee Eelief Acts 218 

affidavit under 219 

costs under 219-220 

Trustees, investment of money 93, 217 

costs of 184 

summary proceedings by 218 

against 221 

bankrupt 223 

Uses, first objects of Equity Jurisdiction 6 

Vesting orders, under Trustee Acts 221 

under registration of Titles Acts 241 

Vice-Chancellors 7 

Vouchers, when necessary 102 

Ward of Court 204 

Winding up * 287 

Witnesses, attendance of, how obtained 70 

out of jurisdiction 71 

Writs, original, sealed by Chancellor 5 

on bill served {Appendix, No. II.) 22 

specially prayed for 17 

ot assistance 156 

attachment (Appendix^ No. XXIII.) 149 

distringas 208 

elegit '. . . ; 155 

fieri faci<M 155 

habeas corpus 151, 194 

habere facias possessionem 156 

injunction {Appendix, No. XXII.) 133 

ne exeat 136 

sequestration 155,158 

subp(Bna ad testificandum 70 

for costs 189 

to appear and answer 6 

Written Bill 19 



THE END. 



JOHV EDWABD TATLOR, F&INTBB, 
LITTLE QUBEN 8TBEET, LIlTCOLIl's IVN FIELDS. 



CATALOGUE 



Hah) ^tBorks 



MESSRS. BUTTERWORTH, 

LAW BOOKSELLERS AND PUBLISHERS 



TO THE QUEEN'S MOST EXCELLENT MAJESTY, 



H. R. H. THE PRINCE OF WALE). 



"Ifimftr Oil Lam tf Xnglani (tflihaU tpia* ngtplnlon of Mm mUHiml 
"Ihtm '"U ">»■ tiiK.jiul ani taoderatt laai: Ikrg slut Is Onit, thij, give In 
•• C«w, they si" » <*' "^i"' "*"' "jK,*"?^' D^twi™^ ™(™' 

" Kin if **^ mitlurt tit nviri comjii*!!."— I^»d Bieo». 



LONDON) 
7, FLEET STREET, E. C. 

1865. 



INDEX TO CATALOGUE. 



Abridgment. 

Petcndofir ••• ••• 10 

Aooonnts, 

Lmw of. Pulling ... 29 

Actions at Law. 

BrawiM .•« M. 31 
K01T ... ••• M. 1* 
WQliain* 14 

Acts, 

Imdem c/. Axcbar ... 90 

Admiralty, 
Praeiiet, 

Coota S8 

Rtporti. 
Bobinaon ... 84 

Swabey ... M 

Lushington ... 94 

Articled Clerk. 

Fnncillon 92 

Attachment, 

Foreign, Brandon ... 18 

Australia. 

Torrens 29 

Banking. 

Giant ... ••• 6 
Keyser 80 

Banknxptcj. 

Davis 7 

Stroud 27 

Bar. 

Law students' Guide 38 

Smitb 19 

Pearee 80 



Barbados. 
Law of 

Belligerents. 
Hamel 



... 80 



... 17 



Bills of Exchange. 

Grant 6 

Blackstone. 

Stephens 4 

Blockade. 

Deane 18 

Bookkeeping. 

O&e ••• ... ... 80 

Brokers. 

Keyser 80 



Pago 
Cazriers, 

Inland. PoweD ... 17 
RaUwag, Shelfocd 20 

Catalogae, 

General 98 

Chamber Practice. 

Cow^»Lam. PaiUoson 25 

Chancery Practice. 

Hunter 85 

Goldsmith 12 

Drafting, Lewis ... 85 

Charitable Trosts. 
Tudor 21 

Collieries. 

Bainbridge ^. ... 14 

Colonial Law. 

Barbados ... ... 80 

Tonens 29 

Commentaries. 
Stephen's Black- 
stone's ... 4 

Ccnnmon Law,- 
Praetiee, 

Lush 18 

Kerr 12 

QuainfrHokoyd 82 
Btepben ... ... 18 

Companies. 

Grant 29 

Shelfora 11 

Compensation, 
Law of. 

Ingram 6 

Shelford ... ... 20 

Consolidation Acts. 
Shelford 20 

Constitution. 

May ' ... 16 

Stephen 4 

Contraband of War. 

Moseley 18 

Deane 18 

Contracts, 

Specific Performance. 
Fry 27 

ConTejandng, 

Introduction. 
Lewis 5 

Practice. 
Barry ... ... 85 

Smith 18 



Tudor 



9 



Page 
Conyeyandng — cowtd. 

Forme. 

Crabb 10 

Christie 10 

Shelford 10 

Rouse 28 

Conyictions, 

Sgnopeie of. Oke ... 22 
Forwu, Oke ... 22 

Copyholds, 

EnfranchiMmmt, 

Rouse 17 

Law of. Scriyen ... 25 

C(»oner. 

Biner ... ... 81 

Corporations in Greneral. 
Grant 29 

Costs, 

Lam of. Gray 

County Courts. 
Davis 
Stroud 

Crimes. 

Davis fr Hemp 

Criminal Law. 
Davis 
Oke 

Customs. 
Hamel 

Deeds. 

Tudor ... 

Descents. 
Fearne 

Divorce. 

Brandt 31 

Swabey & Tristnm 34 
Browning 14 

Drainage. 

WoQiiych 19 

Wilsoa 33 

Election, 

Law. 

Lewis 35 

Warren 33 

Committeee, 
Warren 33 

Eftgland, 

Luwe of. 
Blackstone ... 4 
Stephen ... 
Fraucillon 



...29 

... 7 
...27 

...35 



... 19 
...23 



...31 



9 



... 33 



... 4 ( 
... 32 I 



INDEX TO CATALOGUE. 



••• 



... so 

... 19 



Page 

English Bar. 
Pearce 
Smith 

Equity, 

Brt^Uman. Lewis 85 
Pleader. Drewiy ... 24 
See Chancery. 

Evidence, 

County Court, Davia 7 
WilU. Wigram ... 21 
^ Circunutantial. 

Wilis S4 

Examination Questions. 

Stephen .•• ... 5 

Fisheries. 
/ O&e ... •■• ••• 2* 

Eorms, 

Conveyancing. 

Crabb 10 

Rouse 28 

Magisterial. Oke... 22 
Pleading. Greening SO 
Probate. Chadwick 15 

Game Laws. 

^i/&C • • • • • • 

Highways. 

Glen 

House of Lords, 
Beportt, Clark 
Practice, May 

International Law. 
Deane 
Hamel 

Joint Stock Companies. 

Sbelford 11 

Accounts, Pulling 29 

Jurisprudence. 

Law Magaxine .. 

Justice of Peace. 
Lands Clauses Acts. 

Ingram ... 
Shelford 

Law Magazine 

Law Studies. 

Smith ... .. 

Stephen ... •• 

Leading Cases, 

Real Property, Tudor 9 

Leases. 
Crabb 
Rouse 

Legacy Duties. 
Shelford 

Legal Maxims, 

Equity. Higgins 



• •• 



2S 
26 

84 
16 

IS 
17 



S6 

22 

6 
20 

S6 

19 

4 



10 
28 



11 
85 



Page 

lihel Case. 

Seymour «. Butter- 
worth SO 

Local Groyemment. 

Glen 85 

London. 

UKe ... ... ... 35 

Lord Mayor's Court 
Brandon 18 

Lunacy. 

Phillips 25 

Magisterial Law. 

Oke 22 

Forms, Oke ... 22 

Maritime Warfare. 

Deane IS 

Hamel 17 

Merchant Shipping. 
O'Dowd 21 

Militia Laws. 

Dwyer 88 

Mines and Minerals. 
- Bainbridge 14 

Mortgages. 

Fisher 85 

Rouse 28 

Nuisances. 

Glen 26 

Parliamentary. 

May 16 

Warren iS 

Patents. 

Nonnan 82 

Petty Sessions. 

viKe ... ... ,s, x2 

Pleading, 

Common Law, 

Greening SO 

Williams 84 

Equity, Drewry ... 24 

Poor Law, 

Orders. Glen ... 26 
Statutes, Glen ... 26 

Precedents, 
Conveyancing, 

Crabb 10 

Rouse 28 

Priority. 

Fisher 85 

Private Bills. 

Alay ... ... ... 16 

Probate, 

Practice, Coote ... 15 
Forms, Chadwick - 15 



Page 

Probate — contd. 

Duties. Shelford ... 11 
Rnorts. 
S wabey ft Tristzam 84 

Public Health. 

Glen 26 

Questions. 

Stephen 5 

Bailways. 

Shelford 20 

Compensation, 
Ingram 6 

Real Property. 

Tudor 9 

Chart, Feame ... ZZ 

Registration. 

Warren 8S 

Roman Law. 

Stephen 85 

Sewers. 

Woolrych 19 

Sheriff. 

Sewell 88 

Sheriff's Court. 

Davis 7 

Specific Performance. 

Statutes, 

Index to. Archer... SO 

Stock Exchange. 

Keyser SO 

Succession Duty. 

Shelfoisd II 

Suit in Equity. 

Hunter 85 

Summary Convictions. 
Oke 22 

Tolls. 

Gunning 81 

Treaties. 

Hertslet 82 

Trusts, Charitable. 
Tudor 21 

Turnpike Laws. 

Oke 28 

Wills. 

Crabb lo 

Tudor 9 

Wigram 27 

Winding-up. 

Shelford 11 

Wreck. 

O'Dowd 85 



PUBLISHED BY MESSRS. BUTTERWORTH. 



/WWWWWWMMW^MMMMMMM^ 



STEPHEN'S OOMMBNTARIBS.— Fifth Bdition. 

NEW COMMENTARIES ON THE LAWS OF 
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maacBtly usocUted the uune of his father 
with the hiMorjr of Cn^lish law, end we 
doubt not that nanjr fntare editions will 
continue to spread through the empire that 
knowledge of the priociples of our juris- 
prudence and our constitution which are 
so blended in the pages of these Commen- 
taries with a mass ofpractical information 
on all the rnrious branches of the law.** 

From the Ltivhimmtor Articled Curls' 
Mmgrnwau. 

** Stephen's Commentaries deservedly 
retains that pre-eminence amon^ our text 
books which its author secured tor it from 
its first publication. The orifioal concep- 
tion of the genius and learning of Black- 
stone, it has been remodelled, corrected, 
matured and adapted to the present day 
by a jurist quite equal to succeed its dis- 
tinguished author. It needed a superior 
intelligence to survey the immense area of 
the Laws of England, to apprehend all 
their subtleties ; to mature and digest ; to 
collect, arrange, and subordinate to a sys- 
tem ; and, finally, to compress the whole 
within limited dimensions. None but a 
nrester mind could have conceived and 
perfected such a work, but this has been 
successfully accomplished by Mr. Serjeant 
Stephen in his Mew Commentaries. It is 
ceruinly an admirable work, a prodigy of 
legal acumen, a marvel of labour. Its 
accuracy is perhaps unsurpassed in any 
similar trei^ise. The language also in 
which the learning is conveyed is the result 
of much study, and the words selected 
show a happy choice, unequalled for fit- 
ness, precision and vigour. The diction 
of Stephen's Commentaries is so elegant, 
apt and precise, that it adorns no less than 
it enhances the value of the book. Stephen's 
NewCommeotariesonthe I^ws of England 
is, in fact, the most interescing and the most 
useful legal work in our library. Hence 
students should always master Stephen's 
Commentaries before applying themselves 
to separate treatises." 



From the Salieiior^ Jomnml. 
** It was with some curiosity we took up 
this new edition, to see how far it had kept 
pace with the progress of legislation and 
decision. We find every reason to be satis- 
fied with the result, and are, we must con- 
fess, surprised at the amount of time and 
toil which must have been devoted by the 
learned editor to making these Commen- 
taries on English Law as perfect as pos- 
sible. The student need no longer fear 
lest in reading a chapter or section of this 
work he should be in arrear of the actual 
sute of the law. We hope we have suffi- 
ciently shown that Mr. Stephen deserves 
the thanks of the public and the profession, 
and we congratulate him on the completion 
of his arduous task." 

From the Lmu Tims*, 
** We are not surprised that every second 
or third year should produce a new edition 
of Stephen's Commentaries, for it is the 
foundation of a solicitor's education. It 
is, or ought to be, the first book undertaken 
by the law student, whatever branch of 
the profession he proposes to adopt. The 
only satisfactory plan in dealing with the 
original Blackstone is that followed by Mr. 
Scneant "Stephen, who omits whatever is 
no longer law, interpolating the substituted 
law, but always indicating by brackets 
what is his own and what is Blackstone's. 
The editor who now keeps the work noted 
up pmri passu with the still fast changing 
laws is the son of the Serjeant himself, a 
lawyer of large knowledge and honoured 
with the judicial dignity of Recorder of 
Poole. Of course no recommendation of 
this work is needed now ; it has an esta- 
blished name and fame, and it is enough to 
state that a new edition of it has Deen 
issued to secure an eager demand for it." 

From the Lmm Mmrmmn* mnd Law Rnint, 
"The fifth edition of this great work 
brings down its information to the present 
time. Mr. James Stephen is the able 
editor of the v<^nmes which have per- 
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STEPHBN'S QUESTIONS. 

QUESTIONS FOR LAW STUDENTS ON THE 
FIFTH EDITION OF MR. SERJEANT STEPHEN'S NEW 
COMMENTARIES ON THE LAWS OF ENGLAND. By 
James Stephen, LL.D., of the Middle Temple, Barrister-at-Law, 
&c. &C. 1 vol. 8vo. 10*. 6d, cloth. 



laEWIS'S INTRODUCTION TO CONVEYANCINO. 

PRINCIPLES of CONVEYANCING EXPLAINED 
and ILLUSTRATED by CONCISE PRECEDENTS. With an 
Appendix on the Effect of the Transfer of Land Act in Modifying 
and Shortening Conveyances. By Hubert Lewis, B. A., late Scholar 
of Emman. Coll. Cambridge, of the Middle Temple, Barrister-at-Law. 
8vo. 18s. cloth. 



" The pre&ce anvsted our attention, 
and the exHoiinJition we have made of 
Che whole treatise has given us (what 
may be called a new sensation) pleasure 
in the perusalof a worlc on Conveyancing. 
We have, indeed, read it witli pleasure' 
and profit, and we may say at once that 
Mr. Lewb is entitled to the credit of 
having produced a very useful, and, at 
the same time, original work. This will 
appear from a mere outline of his plan, 
which is very ably worked out. The 
manuer in which his dissertations elu- 
cidate his subject is clear and prac- 
tical, and his expositions, with the 
help of his precedents, have the best of 
all qualities in such a treatise, being 
eminently judicious and substantial. 
Mr. Lewises work is conceived in the 
right spirit. Although a learned and 
goodly volume, it may yet, with perfect 
propriety, be called a * handy book.' It 
is besides a courageous attempt at legal 
improvement; and it b,per1iap8, by works 
of such a character that law reform may 
be best accomplished.** — Ltm Magaum» 
and Review. 

** It is clear that do labour has been 
spared to achieve its object ; every page 
contains ample evidence of thoroughness 
and consrientiousiiess in tlie execution 
of the task undertaken. By the dili- 
gent and painstaking student who has 
duly mastered the law of property, this 
work will undoubtedly be hailed as a 
very comprehensive exponent of the 
Principles of Conveyancing.**— Xiynlmm, 
•r Artidei Ckrkf MrngmMtm. 



** We have long felt the want of a book 
of this kind. It is a work of no ordinary 
difficulty, but, judi{ing from a first perusal, 
it could not have Allien into better hands. 
The great object iu compiling a book of 
tliis nature is to make it practically useful, 
and in this Mr. Lewis has been generally 
successful. The perusal of the work has 
given us much pleasure. It shows a tho- 
rough knowledge of the various subjects 
treated of, and is clearly anJ intelligibly 
written. Students will now not only be 
able to become proficient draftsmen, but, 
by carefully studying Mr. Lewis's disser- 
tations, may obtain an insight into the 
hitherto neglected Principles of Convey- 
ancing.** — X«f «/ Esamitter, 

** On the whole, we consider tliat the 
wofk is deserving of high praise, both 
for design and executi>n. It is wholly 
free from the vice of bookmaking, and 
indicates considerable reflection and 
learning. Mr* Lewis has at all events 
succeeded in producing a work to meet 
an acknowledged want, and we have no 
doubt he will find many grateful readers 
amongst more advanced, not less than 
among younger students.** — Solieitore^ 
Jottrnai mnd Refwrter, 

** Mr. Lewis has contributed a valuable 
aid to the law student, lie has condensed 
tlie Practice of Conveyancing into a shape 
that will facilitate its retention on the 
memory, and his Precedents are usefully 
arranged as a series of progressive lessons, 
which may be either used as illustrations 
or exercises."— ZUnr Times. 
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INOBAM ON COMPENSATION POR IiANDS, «ie. 

COMPENSATION TO LAND AND HOUSE 
OWNERS : being a Treatise on the Law of the Compensation for In- 
terests in Lands, &c. payable by Railway and other Public Companies; 
with an Appendix of Forms and Statutes. By Thokas Dunbar 
Inoram, of Lincoln's Inn, Esq., Barrister at Law. Post Svo." 10s. cloth. 



'* Whether for eompiaies taking land or 
holding it, Mr. InKram's volaroe will be a 
welcome gnide, Here they will find the 
law fully and clearly ezpoanded, what are 
the powers of the one party and what the 
right* and claims of the other party. He 
h«s collected and admirably arranged all 
the statutes and decided cases* giving the 
most miiiote directions for every step taken 
in compensation cases, and an appendix of 
forms reauired at each rtage of the proceed- 
ings, with this in his hand the legal 
adviser of a company, or of an owner and 
occapier who»e property is taken, and who 
demands compensation for it, cannot fail to 
perform his duty rightly ."^Xtfw Times, 

** We have not for a long time seen a 
more useful work than the present, nor one 
in which the public as well as lawyers are 
more generally interested. We can safely 
recommend this small volume of Mr. In- 
gram's as a safe reliable mentor on every 
sttbjpct connected with railway eompensa* 
tion/'-2^«« of the World. 

*' The professional man who first moulds 
the principles into form and lays the founda- 
tion of system in regard, on the one hand, 
to claims, and on the other to compensa- 
tion, deserves well of society. This Mr. 
Ingram has laboured to effect, with what 
success his dearly-arranged and copiously- 
indexed volume will testify. It is lucid, 
painstaking, and complete, and will be found 
a work of great practical value."~Af0mtnf 
Advor'iier. 

** The subject is a complicated one, and 
could only have been approached by a 
lawyer thoroughly conversant with the 
particular law and with those various de- 
cisions upon it which have in some degree 
served to mark its purpose and render in- 



telligible its provisions. These decisions 
have been collected by Mr. lo^am with 
much care, and employed in simplifying 
and popularizing a law hitherto, notwith- 
standing its public importance, but in- 
differently understood even bv those whose 
interests nave been so seriously affected by 
it. The result is befq^re us in a condensed 
and perspicuous form, and Mr. Ingram, in ' 
producing this very useful book at this 
particular time, has performed a service 
which will, we doubt not, be appreciated 
alike bv the public and the legal pro- 
fession.''— ^Sraii^artf. 

" The task which Mr* Ingram has had to 
perform must have involved the expendi- 
ture of much time, labour and research. 
He has brought to it the requisite ability, 
a knowledge of his subject, and copious 
command of materials, and the result is a 
work of genuine utility to the public and 
to the legd profession."— <S%ij!!pf»^ and 
Jdereantilt Gazetto. 

** Mr. Ingram appears to us to have fur- 
nished, in the volume before us, such a 
statement of the law as was required. His 
explaiiatious are clear and accurate, and he 
constantly endeavours not only to state 
the effect of the law which he is enun- 
ciating, but also to show the principle upon 
which it muy—Atkenavm. 

" Mr. Inerram is a lawyer of experience 
and reputation. He has bestowed upon this 
Work much and elaborate care. As a trea- 
tise on the law of com|>ensaiion it is-perfect 
and exhsustive, and it is. in fact, an in- 
valuable contribution to our stores of legal 
knowledge in an accessible form. We cmi- 
fidently recommend the yalumt "—Sundi^ 
Times, 



GRANT'S tkW OF BANKBRS AND BANKING. 
Second Bditioa by Fisher. 

GRANTS LAW of BANKING; BANKER and CUS- 
TOMER; BANKER AND CORRESPONDENT; PRIVATE 
BANKS; BANKING CO-PARTNERSHIPS and JOINT STOCK 
BANKS, COLONIAL BANKS, SAVINGS BANKS: comprising 
the Rights and Liabilities, and the Remedies of and against Directors, 
Managers, Clerks, Shareholders, &c.: the Rules as to Cheques, 
Orders, Bills payable at Bankers, Accountable Receipts, Bank Notes, 
Deposits of Securities, Guarantees, &c. Second Edition. By R. A. 
Fisher, Esq., of the Middle Temple, Barrister at Law. 8vo. t. 
cloth. 



MESSRS. BUTTER WORTH, 7, FLEET STREET, E.C. 7 



DAVIS'S COUNTY COURTS PRACTICE AND EVIDENCE.— 

Tliird Edition. 

A MANUAL of the PRACTICE and EVIDENCE in 
ACTIONS and other PROCEEDINGS in the COUNTY COURTS, 
including the PRACTICE IN BANKRUPTCY, with an Appendix 
of Statutes and Rules. By James Edward Davis, of the Middle 
Temple, Esq., Barrister at Law. Third Edition, considerably enlarged. 
One thick volume. Royal 12mo. 28s. cloth. 

*•* This is the only Work on the County Courts which treats fully of 
the Law and Evidence in Actions and other Proceedings in 
these Courts. 

Extract JromPr^ac,. 

In preparing the present Edition the general arrangrement of' the 
Secona Edition has been preserved. The First Part treats fully of the 
Practice of the Courts in Actions. On this subject, the Author repeats 
the language of the Preface to the former Edition : " Bearing in mind 
that this part of the Work, at least, must be chiefly used by practitioners 
in the Courts, who will consult it with a view to ascertain the nature of 
the claim or defence they may present, and the proper tribunal and 
mode of proceeding in order to establish it, and who are comparatively 
indifferent to the original constitution of the Court or the nature of the 
appointment of its officers, the author has arranged the proceedings, as 
far as possible, with reference to the steps to be taken by P1ainti£fs and 
Defenaants -in the prosecution of their rights. Commencing with the 
Jurisdiction of the County Courts, and showing when a Plaintiff ought 
to sue in these Courts, and when he has the option, without risk as to 
costs, of suing in the Superior Courts, the steps to be taken to sue out a 
summons are next considered. This is followed by a statement of the 
powers and duty of a Defendant oq service of the summons. The sub- 
sequent steps immediately before and at the trial, down to judgment and 
execution, are stated, as well as the incidental proceedings on an appli- 
cation for a new trial and on appeal." 

The Second Part comprises the subject of the First Edition of the 
Work ; that is to say, the Evidence in support of and in answer to the 
Claims brought in the County Courts. 

A Third Part of the Work is devoted to the statement of the Jurisdic- 
tion of the County Courts in a variety of special matters, including 
Friendly Societies and Probate Cases. 

In a Fourth Part, the extensive Practice of the Courts in Bankruptcy 
is given for the first time. 

Many of the other parts of the Work are rewritten and new heads 
introduced. Forms of Particulars of Demand in numerous cases have 
been added, in compliance with the suggestions of purchasers of the last 
Edition. 

Contents. 

Pabt T. The Proceedings of PUintiffs and Defendants in Actions in the County 

Coarts. 
Past II. Evidence in Actions in the County Courts. 
Part III. Jurisdiction of the County Courts (Original and Auxiliary) in Miscellaneous 

Matters. 
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Davis's Oountj Oaurtm— continued, 

Fabt IV. Jarisdiction and Practice of the County Ck>urts in Bankraptcj. 

Appindix containing Statutes, Rules and Orders, Fees and Forms. 

Imdix. 

from the 

" A new edition attests the continued 
con6dencc of the Profession in Mr Davis 
as a guide to the Practice of the County 
Courts. From a humble beginning it has 
grown into a very ponderous volume. 
But its growth has been only concurrent 
with the expansion of the tribunal whose 
manifold jurisdictions it describes. Almost 
every year has added something to the 
work of tlie County Courts. Thus it Is 
that the bulk of his book has unavoidably 
swollen. Whether a new jurisdiction bus 
brought much, little, or no business, there 
it must be, set down fully in Mr. Davis's 
pages, with all necessary forms for prac- 
tice, and full instructions to the court and 
to the practitioner what is to be done, and 
Aou it b to be done, when a case comes 
before them. 

** It was because these instructions 
were so full and accurate that Mr. Davis • 
succeeded in so easily establishing his 
work as tke Practice of the County Courts, 
and in maintaining the position he had 
won. AH who have used it speak well 
of it. They say they can readily find 
what they want, and, better still, it con- 
tains tiie Information they want, which 
cannot be said of all books of practice, 
whose error it often is, Uiat the writers 
assume too mnch knowledge on ihe part 
of their readers, and omit instructions in 
common things. £vay practiUoneT has 



Timet. 
found that it is on points of practice, 
apparently the most ordinary, that he roost 
needs information. He can solve a diffi- 
cult question in commercial or real pro- 
perty law, but is puzzled about a form in 
every-day use, A book of practice should 
assume that those who consult it require 
to be instructed upon the entire proceed, 
ings, from the first step to the close, and 
every form to be used, however farailiar 
it may be thought, should be given in es- 
teneOf with minutest directions akat the 
practitioner is to do, wJkem to do it, and 
kow to do it. This has been Mr. Davis's 
design in his Practice of the Cotmtp Courts, 
and three editions prove with what success 
he has accomplished that design. There 
is another feature of this work. Besides 
the practice, it contains a complete trea- 
tise on evidence in the County Courts, 
after the manner of Selwyn's Nisi Prius. 
Each of the subjects of litigation ordina> 
rily brought before the cq^rts is sepa- 
rately treated, and the law minutely 
stated, with tite evidence required to sus- 
tain or to defend the action. Thus, all 
that can be wanted in couit is contained 
under one cover, greatly to the saving of 
time and temper in laborious search. 

'^ It is undoubtedly the best book on 
the Practice of the County Courts, and 
the appearance of a third edition proves 
thatsuch is the opinion of the Profession." 



" Tliis is the thh-d edition of a text- 
book which is well known in both branches 
Of the Legal Profession. From a small 
beginning it has gradually grown into a 
bulky volume of 829 pages, and now con- 
tains an inexhaustive exposition of the 
Law and Practice relating to the County 
Courts. The second part of thb manual 
contains a valuable digest of the Law of 
Evidence, as applicable to the Procedure 



From the X«» Magamtu* 



of the County Courts. In this particular 
it certainly excels all the other text-books 
on the subject. The importance of this 
part of the work cannot be too highly 
estimated. The chapters on the County 
Court Practice in Bankruptcy display the 
usual care and ability of the author, and 
give a completeness to a work which has 
hitherto been deservedly popular in the 
Profession.*' 



From the St^icUore" Journal, 



** This is a greatly enlarged edition of 
Davis's County Court Practice, a work 
well enough known to need uo intro- 
duction to the legal public, or at any rate 
to that portion thereof which is concerned 
with proceedings in the County Courts. 
l*he edition before us follows in its main 



features the second edition of the book, 
but it is to that second edition as tlie full- 
blown rose to the bud, not merely in 
quantity but in quality. We can safely 
and heartily recommend the book for the 
perusal of all intendibg practitioners in 
any County Court." 
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TUDOR'8 XiEADINO OASBS ON REAXi 

Second Sditton. 

A SELECTION of LEADING CASES on the LAW 
relating to REAL PROPERTY, CONVEYANCING, and the 
CONSTRUCTION of WILLS and DEEDS; with Notes. By 
Owen Davies Tudor, Esq., of the Middle Temple, Barrister at Law, 
Author of " Leading Cases in Equity." Second Edition. One thick 
vol., royal 8vo., 42s, cloth. 



*' Tlie Second Edition is now before us, 
*nd we are able to say that the same ex- 
teosive knowledge and the same laborious 
industry as have been exhibited bj Mr. 
Tudor on former occasions characterise 
this later production of his legal authoi- 
ship : and it is enough at this moment to 
reiterate an opinion that Mr. Tudor has 
well maintained the high legal reputation 
which his standard works have achieved 
in all countries where the English Ian. 
guage is spoken, and the decisions of our 
Courts are quoted.** — Lam Mmgaum mnd 
Rtviem. 

" Tlie work before us comprises a digest 
of decisions which, if not exhaustive of 
all the principles of our real prt^rty 
code, will at least be found to leave no- 
thing untouched or unelaborated under 
the numerous legal doctrines to which 
the cases severally relate. To Mi.Tudor*s 
treatment of all these subjects, so com« 
plicated and so varied, we accord our 
entire commendation. There are no umis- 
sions of any important cases relative to 
tlie various branchesof the law comprised 
in the work, nor are there any omissions 
or defects in his statement of the law 
(tself applicable to tlie cases discussed by 
him. We cordially reeommend the work 
to the practitioner and student alike, 
but especially to the former."— 6Micif0r/ 
Joummi tmd Rt^orter. 

** In this new edition, Mr. Tudor has 
carefully revised his notes in accordance 
with subsequent decisions that have modi* 
fied or extended the law as previously 
expounded. This and the other vqlumes 
of S|r. Tudor are almost a law library in 



themselves, and we are satufied that the 
studeut would learn more law from tlie 
careful reading of tliem, than he would 
acquire from double tlie time given to 
the elaborate treatises which learned pro- 
fessors recommend the student to peruse, 
with entire fbrgctfuloess tliat time and 
brains are limited, and that to do what 
they advise would be the work of a life. 
Smith and Mr. Tudor will together give 
them such a knowledge of law as they 
could not obtain from a whole library of 
textbooks, and of law that will be useful 
every day, instead of law that they will 
not want tliree times in their lives. At 
this well the practising lawyer might 
beneficially refresh his memory by a 
draughty when a lebure hour will per- 
mit him to study a leading case. No 
law library should be without this most 
useful book.*'— ./Uw Tinut, 

"This well-known work needs no re- 
commendation. Justice, however, to Mr. 
Tudor requires us to say that familiarity 
with its pages' from its first appearance 
have convinced us of its value, not only 
as a repertory of cases, but a judicious 
summary of tlie law on tlie subjects it 
treats of. So far as we can see, the 
author has brought down the cases to the 
latest period, and altogether there have 
been added about 170 pages of notes in 
the present edition. As a guide to the 
present law the book will now be of 
great value to the lawyer, and it will be 
especially useful to him when away from 
a large library as a convenient and re- 
liable substitute."— jKTiff. 
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CH&IBTIB'S ORABB'S OONVEYANCINO.— Fifth Edition, 

by BhelfiMrd. 

CRABB'S COMPLETE SERIES of PRECEDENTS 
in CONVEYANCING and of COMMON and COMMERCIAL 
FORMS in Alphabetical Order, adapted to the Present State of the 
Law and the Practice of Conveyancing ; with copious Prefaces, Obser- 
vations and Notes on the several Deeds. By J. T. Christie, Esq., 
Barrister-at-Law. The Fifth Edition, with numerous Corrections and 
Additions, by Leonard Shelford, Esq., of the Middle Temple, 
Barrister-at-Law. Two vols, royal 8vo., 3/. cloth. 

•^* The Law of Property Amendment and Relief of Trustees Acts, 1859 
and 1860, have been added to the present edition. 



'* In carefolDess we lia,Te in him a second 
Crabb, in emdition Cnbb's saperior ; and 
the resolt is a work of which the original 
author would have been prond, could it 
have appeared under his own auspices. It 
is not a book to be quoted, nor indeed 
could its merits be exhibited by quotation. 
It is essentially a book of practice, which 
can only be described in rude outline and 
dismissed with applause, and a recommend- 
ation of it to the notice of those for whose 
service it has been so laboriously com- 
piled."-Xa8' Timu. 

" Mr. Shelford has proved himself in 
this task to be not unworthy of his former 
reputation. To those familiar with his 
other works it will be a sufficient recom- 
mendation of this work that Mr. Shelford's 
name appears on the title-page ; if there 
be any who are not well acquainted with 
them, we venture to recommend to such 
the work before us, as the most generally 
useful and convenient collection of prece- 
dents in conveyancing, and of commercial 
forms for ordinary use, wl)ich are to be 
had in the English language."— <&/(></««' 
Journal and Reportir. 

** Those who have been in the habit of 
using Crabb's work will allow that his 
'Prefaces' contain practical observations 
of considerable utility to the professional 
man. The flow of time canying with it 
many changes, and some reforms in the law 
relative to conveyancing, have imposed 
the obligation upon Mr. Shelford of care- 
fully revising all, and in many instances 
has rendered it expedient for him to re-write 
not a small portion of some of these Pre- 
faces. Mr. Shelford has also had to exei^ 



cise* and we doubt not with correct judg- 
ment has exercised, his discretion as to 
where he diould rejei^ Forms which he 
deemed it advisable to omit, and where he 
should revise them or introduce new ones, 
to meet the modern exigencies and charac- 
teristics of conveyancing. To this im- 
portant part of his dutsr^-the remodelling 
and perfecting of the Forms— even with 
the examination which we have already 
been able to afford this woik, we are able 
to affirm, that the learned editor has been 
eminently successful and effected valuable 
improvements."— Z«» Mmgaxint and Re^ 

"14 possesses one distinctive feature in 
devoting more attention Chan usual in anch 
woiks to forms of a commercial nature. 
We are satisfied from an examination of 
the present with the immediately preced- 
ing edition that Mr. Shelford has very con- 
siderably improved the character of the 
work, both in the prefaces and in the forms. 
The two volumes contain several hundred 
pages of additional matter, and both the 
latest cases and decisions appear to be 
noticed in the prefaces. Indeed it is evi- 
dent that Mr. Shelford has modernised the 
whole work, and -thus given it an additional 
value. On the whole the two volumes of 
Cnbb's Precedents, as edited by Mr. 
Leonard Shelford, will be found extremely 
useful in a solicitor's office, presenting a 
large amount of real property leariiing, 
with very numerous precedents: indeed we 
know of no book so justly entitled to the 
appellation of ' handy' as the fifth edition of 
Mr. Crabb's Precedents."— X«» Ckronicle. 




BHEIiFORD'S UIW OF JOINT STOCK COMPANIES. 

The LAW of JOINT STOCK COMPANIES: contain- 
ing the Companies Act, 1 862, and the Acts incorporated therewith ; 
with copious Notes of Cases relative to Joint Stock Companies, the 
Rules and Forms of the Court of Chancery in Proceedings under the 
above Act, and Forms of Articles of Association. By Leonard 
Shelford, Esq., of the Middle Temple, Barrister at Law. 12mo. 
15«. cloth. 



" Mr. SheIford*s raputation as t legal 
author it is needless to say has been lonip 
ago established. Although some fifteen 
standard text books bear the author's name, 
— text books that are on the shelves of almost 
every lawyer's library, and consulted in 
the course of practice with the utmost 
confidence in the reliability of the infor- 
mation they furnish,— the present volume, 
whilst not so elaborate and having a 
narrower scope, will bear comparison with 
the best of them for clearness of diction, 
unity of design and thoroughness of exe- 
cution. By this volume, Mr. Shelford has 
added to his reputation as a commoitator, 
and increased the indebtedness of the pro' 
fession by a valuable and very welcome 
contribution to the lawyer*s library."-^ 
Ltm Mag»xifu €md Law Reviea. 

** We have no hesitation in saying that* 
upon the whole, this work is the handiest, 
the completest and the most useful in every 
way that has yet been pablished on the 
Companies Act. 1868. All that could be 
done by a careful perusal aud collation of 
the decided cases up to about the day of 

Sublication, has been done with great iu. 
ustry aud skill.*'— &/ict/or<' Joumml.'. 

" The Law of Joint Stock Companies is 
t subject in which so many are interested, 
that a worii in which every detail that can 
be required by those interested is given is 
sure to be extensively read. Such a hook 
we have now before us in the excellent 
manual by Mr. Shelford, which has also 
the advantage of being comparatively small 
in size. He has produced a book of un- 
snrpasssd utility, both to the professional 
man and to the shareholder in public com- 
panies." — Mining Journal. 

** The obvious utility of a work which is 
a compilation of all the information existing 



as to the laws which affect Joint Stock 
Companies, will recommend the balky 
manual to a' large aud interested class — 
we should almost say, to the general 
public, for beyond the pale of professional 
accountants, solicitors, directors and secre- 
taries of companies, we should thiok there 
are very few of onr oountrymen who have 
been at all prosperous who are not more or 
less deeply involved as shareholders in 
joint-stock undertakings. It will be suf- 
ficient for us to notice that the present 
work is a complete compilation, embracing 
the law as to the formation, carrying on. 
and (what is too freauently necessary) 

J rinding up of joint-atock companies of aJl 
escriptions, whether on the limited lia- 
bility principle or not. The work bears 
throughout the marks of most careful pre- 
paration, so that it is to be thoroughly 
relied <m.**—GMt. 

** The present compendium of the suhiect 
is extremely comprehensive, and at the 
same time its text is copiously illustrated 
by foot notes and references to cases de- 
cided in the courts, that it is impossible for 
it to be consnlted by any person, whether 
professional or not. without affording the 
toformation desired. Altogether the book 
constitutes a perfect manual of the whole 
subject of joint-atock law."— Afommjr Ad- 
vartistr, 

** This subject affords a fsvourable op- 
portunity to the author for the exercise of 
that industry and skill which have already 
produced many of the most useful books 
to be found in the lawyer's library. Mr. 
Shelford has bestowed great caie and 
labour on this work. It contains, we con- 
ceive, all the law on this important subject, 
and the matter is well arranged and in- 
dexed."— ^fAeiMwm. 



SHEIaFORD'S SUCCESSION DX]TIES.-4iecond Edition. 

THE LAW relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES in ENGLAND, IRELAND and SCOT- 
LAND, including all the Statutes and the Decisions on those Sub- 
jects : with Forms and Official Regulations. By Leonard Shelford, 
Esq., of the Middle Temple, Barrister at Law. The Second Edition, 
with many Alterations and Additions. 12mo. I65. cloth. 

nothing remains but to make known its ap- 
pearance to our readers. Its merits have 
been already tested by most of them*"— 
Law Timtes, 

" The work, although called a new edi- 
tion, is in great part entirely new. On the 
whole Mr. Sbelford's book appears to us'to 
be the best and most complete work on this 
extremely intrioate aubject."— X«tf Maga- 



" The book is written mainly for aolioi- 
tors. Mr. Shelford has accordingly planned 
his work with careful regard to its prac- 
tical utility and daily use."-^&/ict<0r.t* 
Jammal, 

" The treaitise before us on the charges 
which the •*^tate levies on the devolution of 
property by death has been one of the most 
useful and popular of his productions, and 
being now the text book on tha suhiect 






12 
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aOU>SMITH'S BQUITT^PIflbBdStlOB. 

THE DOCTRINE and PRACTICE of EQUITY : or 
a Coociie Ontlioe of Proceediogs in the High Coart of Chancefy. 
Designed' principdly for the Use of Students. By George Gold- 
smith, Esq., M.A., Barrister-at-Law. Fifth Edition, iocloding all 
the alterations made in pursuance of the late Acts, and the Orders 
thereon to the present time. Post 8vo. \6s. cloth. 



" Thto book has boon writtoa cxprMtly 
ior the aw of Kodcnu. For the oraiaanr 
pOM etauiDfttioo candidates for the bar 
have Qsnally been examined by the reader 
on eQoityapon Smith's * Manaal of Eqaity 
inrispmdence/aad the* Elementary Viev 
of the Proceedings in a Sait in Fqnity' by 
Mr. Honter. Both are osefal text books ; 
Ihe one cootainiag a compendioos statement 
•f principles and the other a general onttioe 
of practice. The excellences of each ap> 
pear to be snccessfolly combined in Mr. 
Goldsmith's treatise. Thoa^h professedly 
an elementary work, its menu are greater 
than its pretensions. Professing to accom- 
plish a limited task, that task has been well 
done. We cordially recommend M r. Gold- 
smith's treatise to those for whom it was 
designed/*— Xitfv Mmgmwin* mnd lUview. 

** A Tolame designed for the law stodent. 
But when we say this, we do not mean that 
it is fitted for law stodenu ooW ; we purpose 
only thus to distingnish it from a * Prac- 
tice.* £Tery lawyer knows that be needs 
for reading a Tery, different sort of book 
from that reqairedio practice. Bot it does 
not follow that the former class of books 
shoald be thrown aside the moment the 
student becomes a lawyer. In the first 
place, it is not probable that, during his 
studentship, he will have mastered the en- 
tire science of law, or even learned all its 
principles : and he should never cease to 
read treatises until he has acquired them. 
£ven if his industxy and eq>acity have been 



■o great as to enable him to master so asaeh, 
he will find frequent need to refresh his 
memory. Hb law will soon grow rvsty if 
he does not sometimes rub it up by refer- 
ence to the books that teach it systemati- 
cally. Hence such avohime as Mr. G<rfd- 
smith has pablished is a perennial, and 
while addressed principallr to the student, 
it may be profitably read by the practi- 
tioner. Fire editions, attest the approval 
of those who have oxpehenced the benefit 
of Its instroctioDS. It has grown in bulk 
with each successive appearance, as Mr. 
Goldsmith discovered what were the wants 
of his readers; and a continued succession 
of new topics has been added. It is now 
an extremely^ comprehensive riietch of the 
history. Jurisdiction and practlle of our 
Courts of Iniquity — a summary of what could 
be obtained only by hard reading of Keeve 
and Spence and Ayckboum and Drewry. 
It commences with an historical outline; 
then it states the principles of equity juris- 
prudence ; then K shows their application 
to the various subject-mstters that fall 
within its jurisdictions ; and, fioally, it pre- 
sents a clesr and ver^ instructive sketch of 
the procedure by which those jurisdictions 
are enforced.**— Lew Times. 

"It contains a great deal of miscellaneous 
information, and if a student were confined 
to the selection of one book on equity, both 
for its doctrine and practice, he could nardly 
do better then choose the one before us.'* — 
Solieitcrt' Journal, 



KBBR'S AOTION AT XiAW.>-Tlilrd Bdltion. 

An ACTION at LAW: being an outline of ihe JURIS- 
DICTION of the SUPERIOR COURTS of COMMON LAW, 

with an Elementary View of the Proceedings in Actions therein. By 
Robert Malcolm Kerr, LL.D., Barrister at Law; now Judge of the 
SheriflT's Court of the City of London. The Third Edition : prepared 
for the press by Bassett Smith, of the Middle Temple, Esq., Barrister 
at Law. 12mo. 13f . cloth. 



"There is considerable merit in both 
works (John William smith's and Malcolm 
Kerr's): but the second (Kerr by fiassett 
fimith) has rsther the advaotsge, in being 
more recent, and published since the Com- 
mon Law Procedure Act. \WO.'*—Jurut. 

** Mr. Kerr's book is more full and do- 
tailed than that of Mr. John William Smith, 
and is therefore better adapted for those 
who desire to obtain not merely a general 
notion but also a practical acquaintance 
with Common Law Procedure.''— 6M«* 
eitort' Jowmmi, 



^*This is just the book to put into a Stu- 
dent's hand when he enters the legal pro- 
fession. We have had occasion more than 
once to recommend it to the notice of our 
junior brethren."— i>rii/n'ai». 

" Mr. Bassett Smith has proved himself 
very competent for the office. Asa third 
edition the volume needs no description 
and permits no criticism. Enough to say 
that its present appearance will amply sus- 
tain the reputation it had already ac- 
quired."— £«« Timtt, 
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DR. DBANB ON BIiOOKADB IN WAR. 

THE LAW OF BLOCKADE, as contained in the Judg- 
ments of Dr. Liishington and the Cases on Blockade decided during 
1854. By J. P. DsANB, D.C.L., Advocate in Doctors' Commons. 
8vo. lOs. cloth. 



BTSPHEN'B COMMON IiAW PROCSDURE ACT. 

The common LAW PROCEDURE ACT, 1860, 
23 & 24 Vict. c. 126; with Notes and an Introduction. By Jamer 
Stephen, LL.D., Recorder of Poole. Editor of ** Lush's Practice " 
and of ** Mr. Serjeant Stephen's Commentaries." 6s, cloth. 

*,* This Work is so printed and arranged as to form a convenient 
SUPPLEMENT TO STEPHEN'S LUSH'S PRACTICE." 



** We Tecommend this edition of the Act 
•s beiog car«fttlly aud well done."— tSto/ict- 
torr Joumml. 

** The N oles. on which the chief value of 
the Volume depends, appear to us to be 
very satisfactory. A good Index makes 
reference to the appropriate sahi«cts very 
easy/*— X«0 CArontck, 



** A necessary Supplenfcnt to Mr. .Ste- 
phen's Edition of Lusirs Practice* the value 
of which will be appreciated by all ac- 
quainted with the learning and induttry 
which the Author has bestowed on his 

Previous labours in legal literature."— Xiav 



BTSPHBN'8 ZiUSH'8 COMMON ImA.'W PRACTICE. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings 
connected therewith over which they have a common Jurisdiction, 
with Forms : also Introductory Treatises respecting Parties to Actions, 
Attomies and Town Agents; Suing in Person, by Attorney or in 
Form& Pauperis, &c. ; and an Appendix, containing the General 
Rules, the authorised Table of Costs, Fees, &c. Second Edition, 
corrected down to the date of publication. By James Stephen, 
LL.D. of the Middle Temple, Barrister at Law, and Professor of 
English Law and Jurisprudence at King's College, London. 8vo. 
42s. cloth. 



** An examination of the work enables us 
to pronounce a very favourable opinion on 
the manner in which Mr. Stephen has exe- 
cuted his laborious tasic. Mr. Stephen's 
editorship has not been of the ordinary 
kiud."— Law Magatint. 

** We have no hesitation in pronouncing 
this to be by far the best ' Practice ' that 
has yet appeared, and that Mr. Stephen 
has fully maintained the reputation achieved 
by Mr. Lush."~JL«» Titiw. 

" A work which is a complete text-book 
of the actual Practice, and is invaluable 
to the Practitioaer and the Student. Indeed, 
we know not where the latter could find 
so readuhU a book on sobJ[ects ordinarily va 
little inviting a« points ot Practice ; at Uie 



same time that the work furnishes all that 
the busiest Practitioner could desire."— 
Law ChronieU, 

*' We have compared it with the first 
edition, and we have no hesitation in saying 
that the work itself will be a permanent 
monument of the industry of the learned 
editor."— X«^a/ Oiarvtr. 

" We predict that it will be the standard 
authority ou the Common Law Practice. 
Its author has not adopted the plan pursued 
in other modern practice books, and to 
which we have adverted ; but he has be- 
stowed an earnest diligence and appropriate 
care on his subject, Um result is a masterly 
treatise exhibiting due accuracy."— Xtfjr«(- 




BRO^KTHING'S DIVORCE AND MATRIMONIAIi PRAOTZOB. 

THE PRACTICE and PROCEDURE of the COURT 
for DIVORCE AND MATRIMONIAL CAUSES, including the 
Acts, RuleH, Orders, Copious Notes of Cases and Forms of Practical 
Proceedings, with Tables of Costs. By W. Ernst Browning, Esq., 
of the Inner Temple, Barrister-at-law. Post 8vo., cloth. 



Mr. Brownins's little Tolame will dovbc- 
leM become tit practice of the Divorce 
Coart."— £«» Titmts. 

** The time has coom for a matrimonial 
Chitty'sArchbold. Whether Mr.Browning 
has taken the great guide to practice in 
the common law courts for his model, or 
not, we cannot say ; bat» if he is an imitator, 
he has copied with success. Clearness of 
arrangement and statement, and brevity, 
are the most apparent merits of his book. 
It is therefore easy to consult and bears 
throughout a thoroughly practical air. If 
the future editions are edited with the same 
care and ability that have been bestowed 
upon this, it will probably take its place 
as <il«*Practice of the Divorce Court."— 
Jwrut, 

** Mr. Browning confines himself almost 
wholly to the practice and procedure, al- 
though his book contains a good deal of 
information on the Imp of divorce. He 
appears to have diligently collated the re- 
ported cases, which he states with precision 
and clearness. This little work is therefore 
calculated to be useful to those who prac- 
tise before Sir C. Cresswell. The appendix 
of forms will be particularly serviceable to 
the inexperienced; and, since we hare 



alluded to the appendix, we ought not to 
omit noticing the very useful precedents of 
bills of costs which it cootaios. These alone 
are sufficient to obtain a good circulation 
for this manual."— <S9/»ctV0r/ Journal, 

** A work of very considerable merit and 
great practical utility, and we have in this 
work what the lawyer and the practitioner 
require. We have the principles of law 
clearly and perspicuously enunciated and 
m<|st copiously verified. The various sub- 
jects are methodically distributed, and the 
style is polished and agreeable. All the 
forms now in use, and taxed bills of costs, 
are also appended to the work. After care- 
ful study of this work, we unhesitatingly 
recommend it as well to the student as to 
the legal practitioner."— '21«v Magaxhu 
andRgvitu. 

** The author has set to work to supply a 
want in a proper spiritr-and tells us simply 
what the practice of the court now is, with- 
out inquiring what it should be. The forms 
in the Appendix, we are assured, have been 
used in practice. The arrangement is good, 
and the whole woric has an unpretending 
business-like air about it which will re- 
commend it to the profession."— ii<Atfiuntm. 



BAINBRID6E on MINES and MINERAZiS.— Second Edition. 

A TREATISE on the LAW of MINES and MINERALS. 

By William Bainbridoe, Esq., F.G.S., of the Inner Temple, Bai> 
lister at Law. Second Edition, carefully revised, and much enlarged 
hy additional matter relating to manorial rights — ^rights of way and 
water and other mining easements — the sale of mines and shares — the 
construction of leases — cost book and general partnerships — injuries 
from undermining and inundations — barriers and working out of 
bounds. With an Appendix of Forms and Customs and a Glossary 
of English Mining Terms. 8vo., 21s. cloth. 
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OOOT&'S PBOBATB COURT PRAOTICB^Foortk Edition. 

The PRACTICE of the COURT of PROBATE in 
COMMON FORM BUSINESS, by Hehkt Chabies Cootb, 
r.S.A., Proctor in Docton' Commons, Author of '■ The Practice of 

the EcclesiasticBl Courts, Ac." Also a TREATISE on the PRAC- 
TICE of the COURT in CONTENTIOUS BUSINESS, by 
TuoHAa H. TniBTRAU, D.C.L., Advocate in Doctora' Commons, and 
of the Iiuiec Temple. Fouitli Edition, Enlarged and Improved. 
8to., 21 1, cloth. 
" When « UT Ihu Mr. CaMt bu done J'ThlioiM pmbiLlj be ilituit vnikoB 

corded Terdict of Ih* profMsion. In tbii 
ronnh edilioD Mr. Coot* bu niHdo lucb 

dcnd 1ICCCUU7 br tb« luaior of m nev 
■Df) uatoLidnea tH of KiiLeB ud Ft» for 

Aod bj lb* rweot dccLilDui of tbc louHd 



CHADWIOK'B PBOBATE COURT MANUAL. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibititig the principle of various Grants 
of AdminiBtratioii, and the correct rnode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths and full 
Examples of Oath in some particular Cases-; arranged for practical 
utility. With Extracts from Statutes, Rules and Orders ; also various 
Forms of AlBrmation prescribed by Acts of Parliament. By Sauuel 
Cbadwick, one of the Principal Clerks of Seats of Her Majesty's 
Court of Probate. Royal 8vo. 12i.clDth. 

indtTUkelnu^IbuIbipoiKirion oo ircosnl of the deftcllie tKcg op af 



Buy « bitS'M'd wtwiri delw,'pB"ok- 
JDE tD Iha Hwier himKlf Bod diffienll m 
be wlefuunrT eiplainod lo Uie eIUdu." 
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MAY*B IJkW AND PRACTICE OF PARLIAMENT. 

Flftli EdiUon. 

A PRACTICAL TREATISE on the LAW, PRIVI- 
LEGES, PROCEEDINGS and USAGE of PARLIAMENT. By 
Thomas Erskinb Mat, C.B., of the Middle Temple, Barrister at 
Law, Clerk Assistant of the House of Commons. Fifth Edition, 
Revised and Enlarged. One very thick vol. Svo. 32s. cloth. 

CoNTBNTS:''Book I. CoDititution, Powers and Privilege's of PnTliRment. — Book II. 
Practice and Proceedings in Piirliament. — Book III. The Manner of passing 
Private Bills, with tlie Standing Orders in both Houses, and the most recent Pre- 
cedents. 



" Mr. May's work upon this very impor- 
tant subject is one of tiiose books which 
have not now to gain, but to sustain, a 
reputation. This book has been a guide, 
and a very good guide. Many alterations 
in the Forms of the House have taken 
place since the last edition was published, 
and the work seems to have been carefully 
brought down to the present day.'*— 
Times, 

'* As it is now perfected, this work is 
the one great and recognized authority 
on Parliamentary Law and Practice, and 
therefore an indispensable addition to the 
library of all who enjoy that pleasant and 
profitable business.*' — Law Timet, 

" Mr. May*s work is too well known to 
need any statement of its contents, being 
a standard of reference not only in £ng> 
land, but in the United Slates, and in 
every part of the world where our Parlia- 
mentary institutions have been imitated.** 
.— Dot'iy Neme. 

** Too mnch cannot be said in praise 
of the production for its accuracy and 
for excellence : nor can it be too strongly 
or too earnestly recommended to the 
attention of all persons in anywise con- 
nected with or interested in the business 
of legislation.**— Oifcrcwr. 

*' The great value of the work, and what 
best explains the success which has car- 
ried it already to the fifth edition, is the 
abounding information in the practice and 
proceedings in Parliament, which it con* 
tains. Any Member of Parliament will 
find, as a rule, all he wants in Mr. May*8 
Treatise, and members of our Profession, 
who consult the book for practical pur- 
poses, will be most interested by the pages 
which are devoted to an account of the 
manner of passing private bills. No solici- 
tor who has or desires parliamentary prac- 
tice should omit to read at least so much 
of this treatise.*' — SeHcilore* Journal. 



** Mr. Erskine May's treatise on the 
usages and privileges of the English 
Parliament is a work of standard value. 
We heartily welcome the fifth edition 
of this very important work, because 
every fresh edition which brings up the 
precedents it quotes and all changes in 
law or practice, to a more recent date, 
greatly adds to its immediate value."-— 
Eeoaomiet* 

** Mr. May's new publication is the 
fifth edition of a work on the most in< 
teresting and important subject, tlie forms 
and procedure by which the business of 
the legislature of eitlier House of Parlia- 
ment is carried on ; and Mr. May, in pre- 
paring it, has added so much fresh matter, 
that this edition is invested with all tlie 
characteristics and value of a new work.'* 
'-Preet, 

** We spoke Formerly of the lucid ar- 
rangement of the volume, and of the clear 
and forcible, as well as entertaining, way 
in which tiie various rules and practice of 
the two Houses, together with their his- 
torical constitution and privileges, are 
placed before the reader. The arrange- 
ment is admirably adapted to prevent 
needless repetition. As a general view 
of the proceedings of both Houses of Par- 
liament, it is the only book of authority 
we possess.**— EiramtMr. 

y Mr. May's book is a model of what 
such a book ought to be. It is neither a 
mere treatise without the sanction of any 
precedent, nor is it merely an index of 
cases. It combines the advantages of both, 
and it will be of no ordinary benefit to 
Members of Parliament that there is a 
book like Mr. May's to supply them with 
information which they certainty oueht to 
possess, but which, without Mr. May*s 
assistance, we« very much doubt if they 
would ever obtain." — Standard. 
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POWXSIiIa^ lULVfr OF INI«A.ND CARRIERS.— Second EdiUon. 

THE LAW OF INLAND CARRIERS, especially as 
regulated by the Railway and Canal Traffic Act, 1854. By Edmund 
Powell, Esq., of Lincoln College, Oxon, M.A., and of the Western 
Circuit, Barrister at Law, Author of ''Principles of the Law of 
Evidence." Second Edition, almost re-written. 8vo. 14«. cloth. 



'* The treatise before us states the law of 
which it treats ably aod clearly, and con- 
tains a good iudex. — Solicitorr Jownml. 

" Mr. Powell's writing is singularly pre- 
cise and condensed, without being at all dry, 
as those who have read his admirable Book 
of Evidence will attest. It will be seen, 
from our outline of the contents, how ex- 
haustively the subject has been treated, and 
that it is entitled to be that which it aspires 
to become, the text book on the law of Car- 



riers."— £«w TYkmi. 

" The subject of this treatise is not indeed 
a large one, but it has been got up by Mr. 
Powell with considerable care, and contains 
ample notice of the most recent cases and 
authorities."-^iir«i/. 

"I'he two chapters on the Bailway and 
Canal Traffic Act, 185G,are quite new, and 
the recent cases under the provisions of 
that statute are analysed in lucid lan- 
guage."— £«» Magtuiiu, 



HAMSL'B INTERNATZONAZi IiAW. 

INTERNATIONAL LAW in connexion with Municipal 
Statutes relating to the Commerce, Rights and Liabilities of the Sub- 
jects of Neutral States pending Foreign War ; considered with refer- 
ence to the Case of the " Alexandra," seized under the provisions of 
the Foreign Enlistment Act. By Felix Hargrave Hamel, of the 
Inner Temple, Barrister at Law ; of the Solicitors' Department of Her 
Majesty's Customs, and of the Merchant Shipping Department of the 
Board of Trade. Post 8vo. 38, sewed. 



" Mr. Hamel has executed a difficult 
task with considerable ability." — London 
Rtview. 

*' That it comes most opportunely will 
not be denied. That it discusses with 
ability and command of knowledge a sub- 
ject of great moment will be conceded 
by all who are competent to form a just 



opinion of such a work." — Skippi$tg and 
Meremmtiio Oaxttte, 

** This is a very useful compendium of 
the law relating to a question which is 
now of great interest in this country. 
Tlie various topics are tieated with ability 
tbrougliout." — Soiicitort' Journat, 



ROUSE'S 



COPYHOLD ENFRANCHISEMENT 
Second Edition. 



M ANUAXi — 



ROUSE'S COPYHOLD ENFRANCHISEMENT 
MANUAL. Second edition, re-written and greatly extended. 
Division 1. Giving the Law. 2. The Practice and Practical Sug* 
gestions. 3. The Mathematical Consideration of the Subject, with 
Rules, Tables and Examples prepared expressly for this Edition, and 
enabling any Lord, Steward, Copyholder or Valuer to estimate with 
Mathematical accuracy, and with ease, the Value of the Lord's several 
Rights. 4. Numerous Forms; and 5. The Statutes, including that 
of 1858, and Notes. By Rolla Rouse, Esq., of the Middle Temple, 
Barrister at Law, 12mo. 10s. cloth. 
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BRANDON'S PBACTXCB OF THB MAYOR'S COURT. 

NOTES of PRACTICE of the MAYOR'S COURT of 
the CITY of LONDON in ORDINARY ACTIONS: with the 
Mayor's Court Procedure Act, and the Sections of the several Acts 
of Parliament applied bj the Queen in Council to that Court By 
WooDTHORPB Brahdon, Esq., of the Middle Temple, Barrister at 
Law. Svo. 9f. cloth. 



** This Treatise forms « very QMful and 
necfwwy companion for pnctiUoners of 
the Mayoi't Coart, and the riear and 
able mode in which it hat been completed 
will recommend it to ercry one who coo. 
aula it."— L«« Times, 

«'Xhe practitioner who enter* the 



Mayor** Court with the average know- 
ledge enjoyed by his profession, will find 
in Mr. Brandon** booii all that is necfssary 
to guide his ulterior progress through tlie 
time-hononred manes of our civic tri- 
bunals.*' — SoUeitorf Joumai, 



BBANDON'S XJkW OF FORSXON ATTACHMENT. 

A TREATISE upon the CUSTOMARY LAW of 
FOREIGN ATTACHMENT, and the PRACTICE of the 
MAYOR'S COURT of the CITY OF LONDON therein. With 
Forms of Procedure. By Woodtborpe Brahdon, Esq., of the 
Middle Temple, Barrister-atrLaw. 8vo. 14«. cloth. 

*' It explains a system of legal procedure not sufficiently understood by the mezcan- 

in London, founded upon special juried ic« ^" '" " *"' 

tion, whioh, tiiough oigreat importance, is 



tile community."— 7%iMv. 



MOSBIiEY ON CONTRABAND OF ^ITAK. 

WHAT IS CONTRABAND OF WAR AND WHAT 
IS NOT. A Treatise comprising all the American and English 
Authorities on the Subject By Joseph Mosblbt, Esq.^ B.C.L., 
Barrister at Law. Post 8vo. 5s. cloth. 



*' The method pursued hy the author in 
the construction of this Treatise is an ex- 
ceedingly good ant,"—SoUeit0r9* Jomnuti. 

**Tbe law on this subject will be found 
▼err ably, succinctly and readably set forth 
in the liiile book before xx»."—AtM0Tuntm, 

** lliis valuable little book has evidently 
been written with much care, and after a 
great deal of well directed research."— 
£eonomut, ^ , 

" The authorities are fully set forth and 
the principles staled in Mr. Moseley's 



pages. All the English and American au 
thorities are cittA.—Lato Timtes, 
/* This manual will be found to be of con- 
siderable practical value, inasmuch as it 
seems to be sufficiently exhaustive of the 
branch of the maritime public law of which 
it treats. We think this manual, which 
contains a good table of contents, will be 
found to possess practical merit, and seldom 
to necessitate a reference to the more learned 
authorities."— £«» Magmzins and Review, 



SMITH'S PRACTICE OF CONVEYANCING. 

An ELEMENTARY VIEW of the PRACTICE of CON- 

VEYANCING in SOLICITORS' OFFICES, with an Outline of the 

Proceedings under the Transfer of Land and Declaration of Title Acts, 

1862, for the use of Articled Clerks. By Edmund Smith, B.A.,late of 

Pembroke Coll. Cambridge, Attorney and Solicitor. Post 8vo. 6s. cloth. 

*' lliis little work will be found very sales, mortgages, leases, settlements and 

useful to beginners in Conveyancing. The wills, is very simple and intelligiMe. while 

writer has the moral courage to commence at the same time it is so accurate ana oom- 

at the very beginning, and to avoid a plete that even old practitioners may read 

parade of learning which would be entirely U with advantage. It is on the wnole a 

useless to articled clerks in their noviciate. highly creditable performance for a country 

The account f^iven by him of the proceed- ^icxxot^''—Si^ieuort'Jimmmlund Reporter, 
ings in solicitors' offices, in purchases. 
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WOOLRYCH ON 8EWE&8.— Tliird Bditton. 

A TREATISE on the LAW OF SEWERS, including 
the Drainage Acts. By Humphry W. Woolrtch, Serjeant at Law. 
Third Edition, with considerable Additions and Alterations. 8vo. I2s, 
cloth. 



" Two editioDS of it have beeu speedily 
exhausted, and a tliird called for. The 
author is au accepted authority on all 
suhjectB of tbif class."— Xiow Timt$, 

** This is a third and greatly enlarged 
edition of a book which has already ob- 
tained an established reputation as tlie 
most complete discussion of the subject 
adapted to modern times. Since the 
treatise of Mr. Serjeant Callis in the early 
part of the 17th century, no work filling 



the same place has been added to the 
literature of che profession. It is a work 
of uo slight labour to digest and arrange 
this mass of legislatioo— this task, how 
ever, Mr. Serjeant Woolrych h«is under* 
taken, and an examinution of his book 
will, we think, convince the most exact- 
ing that he has fully succeeded. Vo 
one should attempt to meddle with the 
Law of Sewers without iu help."— &»^ 
<tr#r«' JomntUm 



DAVIS'S CRIMINAIi ImKW CONSOLIBATZON ACTS. 

THE CRIMINAL LAW CONSOLIDATION ACTS, 

1861 ; with an Introduction and practical Notes, iTIustrated by a 
copious reference to Cases decided bv the Court of Criminal Appeal. 
Together with alphabetical Tables or Offences, as well those punish- 
able upon Summary Conviction as upon Indictment, and including tlie 
Offences under the New Bankruptcy Act, so arranged as to present at 
one view tbe particular Offence, the Old or New Statute upon which 
it is founded, and the Limits of Punishment; and a full Index. By 
J^ES Edward Davis, Esq., Barrister-at-Law. 12mo. lOs. cloth. 



" This work is one of a class almost in- 
dispensable to every practitioner in the 
existing state of the law. We can speak 
favorably of the labours of Mr. Davis. 
Between the body ot the work and the 
index are two useful tables, of which no 
notice is found in the title page."— JWui. 

" This is a caTefully preoarcd edition 
of the New Criminal Xaw Consolidation 
Acts, »nd will be found extremely useful 
for practical purposes. The name of Mr. 



Davis will be a sufficient guarantee that 
tbe work has been done in a lawyer-like 
manner. There can be no donbt that Mr. 
Davis's edition of the 14 ew Criminal Sta- 
tutes will prove very serviceable both to 
magistrates and the profession." — Law 
MagaMint and Rtvitw. 

*' in the edition before as the pnblic are 
provided with the Acts themselves, in a 
convenient form, wiUi an index."— &/•'• 
eitort' JounuU, 



SMITH'S BAR BDUGATZON. 

A HISTORY of EDUCATION for the ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Philip Anstib Smith, Esq., M.A., LL.B., Bar- 
rister at Law. 8vo., 9s. cloth. 



"This work is one of great interest In 
the present day. It evidently emanates 
from the pen ot a thonghtfnl man."'~XM0 
Magasine. 

** This work is instructive and suggestive. 
The author passes in review almost all the 
branches of a liberal education, and points 
one how each, in their several spheres, may 
become useful, not only as strengthening 
the intellectual powers, but as valuable in 
the actual experience of a practising bar- 
rister.*'— Li<«r«ry OaMttt. 

" The most useful treatise yet extant on 
the subject of legal education.^'— <^r/a<or. 



** The information on the course pursued 
in the education for the Har in modern 
times is most extensive, and the sugges- 
tions most valuable as to the advantage 
to be derived from following the plans 
marked out by the eminent men whose his- 
tories are given. We therefore commend 
the work most heartily to the reader's atten- 
tion."— JiurtM tf tkg Ptmeti 

"We recommend this little volume of 
Mr. Smith's to the careful reading of all 
young men who are studying with a view 
to admission to the English Bar."— £«//*« 
Mtistngtr, 
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PSTERSDORFF'S ABRIDGMENT OF THE COMMON JmAVT, 

New Edition. 

Now complete in 6 vols. Royal 8vo. 7L 7s, cloth. 

A CONCISE PRACTICAL ABRIDGMENT of the 
COMMON AND STATUTE LAW, as at present administered in 
the Common Law, Probate, Divorce and Admiralty Courts, excluding 
all that is obsolete, overruled or superseded : comprising a Series of ' 
Condensed Treatises on the different Branches of the Law, with 
detailed Directions, Forms and Precedents; an Alphabetical Dic- 
tionary of Technical Law Terms and Maxims, and a Collection of 
Words that have received a Special Judicial Construction ; the whole 
illustrated by References to the principal Cases in Equity, and in the 
Scotch, American and Irish Reports, and the most eminent text 
writers. By Charles Petersdorff, Seijeant-at-Law, assisted by 
Charles W. Wood, Esq., and Walker Marshall, Esq., Barristers- 
at- Law. 

*«* The volumes at 30#. cloth, and the parts at Ss. sewed, will, for the 
present, continue to be sold separately to complete Sets. 



*' Mr. Serjeant Petendorff has brought 
to a close bis Ubours apon tliis great and 
useful woik. It is a complete dictionary 
of the law as it exists at the present day, 
and is also an index to every l:iw library. 
"We noticed the plan and object of this 



work ut some length on the completion of 
the first volume. Now that the sixtli has 
been published, we have nothing to add 
except that the execution seems to be in 
the best style of this laborious jurist and 
professional writer." — Times, 



BHELFORD ON THE IJIW OF RAILWAYS.— Third Edition. 

THE LAW of RAILWAYS, including the Three General 
Consolidation Acts, 1845, and the other General Acts for regulating 
Railways in England and Ireland, with copious Notes of Decided 
Gases on their Construction, including the Rights and Liabilities of 
Shareholders, Allottees of Shares, and Provisional Committee-men, 
with Forms, &c. By Leonard Shelford, Esq., of the Middle 
Temple, Barrister at Law. Third Edition. Royal 12mo. 30s. cloth. 



'* Mr. Shelford has long since estsblished 
implicit confidence in the accuracy, ful- 
ness and practical utility of every book to 
which his name is attached. His Law of 
Railways has long been among the best 
of his performances, and a careful exami- 
nation of this edition will fully warrant 
his announcement that the new matter is 
important and extensive.** — ILaw Magazine, 

* Mr. Shelford was one of the first to 
reduce this new law to the form of a trea- 
tise, abd that his labours have found favour 
with those who are most competent to 
judge of their value is proved by the fact 
that already it has attained to the dignity 
of a Third Edition. It is not necessary 
now to describe a book that must be so well 
known to all our readers*— enough to state 
that this New Edition embodies the very 
latest Law, all the New Statutes and the 
multitudinous Decisions, so that the Volume 



presents, in a form conveniently arranged 
for reference, the entire Law of Railways 
as it is at this moment."— £00 Times. 

" We can readily indorse Mr. Shelford's 
assertion, that the new matter introduced 
into this edition is extensive and important. 
This, added to the number of forms, of 
considerable importance^ and cases, of 
which there are some 1,200, an ample 
table of contents and a very copious index, 
conduce to make the work all that could 
be desired. Ihose who are interested in 
the law on which it treats may refer to it 
not merely with a certainty of being able 
to find what they are looking for, out of 
finding the general law on the subject 
carefmlv collected, explained and illus- 
trated, by a reference to almost every de> 
cision which bears upon the point at issue.*' 
—Jtutiee of the Peace, 



MESSRS. BUTTERWORTH, 7, FLEET STREET, E.G. 21 



TUDOR'B CHARXTABLB TRUSTS.-86Cond Edition. 

THE LAW of CHARITABLE TRUSTS; with the 
Statutes, including those of 1862, the Orders, Regulations and Instruc- 
tions issued pursuant thereto, and a Selection of Schemes, with Notes. 
By Owen Daviss Tudor, Esq., of the Middle Temple, Barrister-at- 
Law, Author of * Leading Cases in Equity.' Second Edition, contain- 
ing all the recent Statutes and Decisions. Post 8vo. 18s. cloth. 



*' Mr. Ttidor in the preseot edition of hin 
work has struck oat beyond his original 
intention, and has made it a complete com- 
pendiam of the law of charities. In carry- 
ing out this intention his object appears to 
have been to produce a practical and con- 
cise »ammary of this branch of the law. 
N o living wnter is more capsble than Mr. 
Tudor of producing such a work : his Lead- 
ing Cases in Equitv, and also on the Liw 
of Heal Property, have deservedly earned 
for him the highest reputation as a learned, 
careful and judicious text- writer. The 
main feature of the work is the manner in 
which Mr. I'udor has dealt with all the 
recent statutes relating to this subject: 
we have only to add that the index is very 
carefully compiled."— &/fW/or<' Journal 

" Mr. Tudor's excellent little book on 
Charitable Trusts. It is indeed no lonirer 
a little book but a bulky one of some 6'iO 
papes. Mr. Tudor however is a singularly 
painstaking author ; his books, as the pro- 
fession well knows, are models of indastr;y 
and care, and hence their popularity. This 
second editidn has collected the cases de- 
cided since the is.itte of the first, and their 
number is surorising^upwards of one thou- 
aand. Mr. Tudor has made his work com- 
plete by the tntroductioh of several schemes 



for the settlement of charities, so that it is 
in all respects the text-book for the lawyer 
«s well as a hand-book for reference by 
trustees and others engaged in the manage, 
ment of charities.'*— .£«v Timu. 

'* The account of the Law of Mortmain 
and the statutes respecting charitable be- 
quests in their bearing on the different 
religious orders is full and definite, and the 
duties of trustees are eiplained in a clear 
and straightforward way . A Itoffether this 
work must be exceedingly useful, hot to 
say Indispensable, to all persons who are 
connected with charitable trusts, whether 
as founders, managers or trustees." — Ei^- 
Hsh Ckmrekmmn, 

'*To this second edition Urge additions 
are made, and it is now a complete com- 

Sendium of the Law of Charities.'*— C/#rtca/ 
oumal. 

** To all who have occasion to look into 
the nature and origin of these trusts, 
together with the several acts of parlia- 
ment which affect or govern them, Mr. 
Tudor's work will be found of great value 
—more especially as in this second and ' 
improved edition all the more recent cases 
have been carefully collated."— £«/r« Mtt- 

UHg4r, 



0'I>0W1>'8 MERCHAirr SHIPPING ACT. 

THE MERCHANT SHIPPING AMENDMENT 
ACT, 1862; with an Introductory Analysis; an Appendix con- 
taining the Statute and incorporated Provisions of antecedent Acts ; 
a Digest of Cases of Salvage and Collision, with reference to the 
newly-extended Jurisdiction ; Practical Forms and a copious Index. 
By James O'Dowd, Esq., of the Middle Temple, Barrister-at-Law, 
and Assistant Solicitor for the Merchant Shipping Department of Her 
Majesty's Customs. 12mo. 7«. 6d, cloth. 



'* Mr. 0*Dowd'a experience as Assistant 
Solicitor of the Merchant Shipping Depart- 
ment of her Majesty's Customs is a good 
guarantee for the eminently practical cha- 
racter of his work. The Salvage digest 
will make the book invaluable for lawyers." 
^■Solicitor** Jottmml, 

** A more fit man than Mr. O^Dowd to 
send forth an edition of the Merchant 
Shipping Amendment Act, with an ex- 



planation of its various provisions, could 
not have been found."- i«sv TimuM, 

**rhe portions of Mr. U'Dowd'a book 
which wul be found especially valuable 
are those which relate to the Law of Wreck 
and Salvage. It will, if we mistake not, 
prove as valuable to the legal profession 
as to the shipping interest generally."— 
^Uk^iRf^ rnnd Mtremntik Gmw$tt*, 



22 



LAW WORKS PUBLISHED BY 



OKE'8 MAOISTERIAXi SYNOPSIS.— Sth Edition. 

The MAGISTERIAL SYNOPSIS: a Practical Guide 
ibr Magistrates, their Clerks, Attornies, and Constables, in all Matters 
out of Quarter Sessions; containing Summary Convictions and In- 
dictable Offences, with their Penalties, Punishment, Procedure, &c. 
Tafiularly arranged. By George C. Oke, Assistant Clerk to the Lord 
Mayor of London, Author of " The Magisterial Formulist," " The 
Law of Turnpike Roads," &c. Eighth Edition, enlarged and im- 
proved, and brought down to the close of the Session of 1862. 'l very 
thick vol. 8vo. 50s. cloth. 



*' I am aware that the Lord Mayor has 
at present an able assistant in the person 
of a gentleman of the name of Oke, author 
of the * Magisterial Synopsis,' a very en- 
terprising, able and learned man."— Lorif 
CAaneellor CampheU, in tk$ House qf Lords, 

"Oke* has fairly superseded Archbold. 
l^obody acquainted with the books of both, 
and having occasion to use them, will hesi- 
tate to indorse this assertion. * * * It 
is now as complete as such a work can be. 
It needs not description, for it must be 
well known to all engaged in Magistrates' 
Courts. For us remains only the easy and 
agreeable task of recording its appearance 



as among the le^al intelligence of the time, 
and congratuIaCinff Mr. oke on the well- 
deserved success that has attended his in- 
genious labours, and the reward so well 
earned by his advancement to an important 
office through the fame achieved oy this 
work."— £«w Timts, 

" The Magisterial Synopsis is a Work 
of which Mr. uke may justly be proud, 
and Magistrates and tneir Clerks, and 
those who have to practise before Magis. 
trates. must be versr ungrateful indeed if 
they do not recognise the ability of the 
bulky volume, which is truly a monument 
of Mr> Oke's industry and skill of arrange- 
ment."— Xr«v ChroHicU. 



OKE'S MAOISTBRIAIi FORMULIST.-Third Edition. 

The MAGISTERIAL FORMULIST: being a complete 
collection of Forms and Precedents for practical use in all Cases out 
of Quarter Sessions, and in Parochial Matters, by Magistrates, their 
Clerks and Attornies : with an Introduction, Explanatory Directions, 
Variations and Notes. By George C. Oke, Assistant Clerk to the 
Lord Mayor of London, Author of <* The Magisterial Synopsis" and 
♦*The Law of Turnpike Roads," &c. &c. Third Edition, enlarged 
and revised: with Supplement, containing a Collection of New' Forms 
under the Criminal Law Consolidation Acts, 1861. 8vo., 35st cloth. 

*«* The Supplement, to complete copies not containing the same, may be 

had separately, price 2s. 6d, sewed, 

" Being a gentleman of very great expe- 
rience and learning in such matters, Mr. 
Oke's Formulist has been found extremely 
useful as a companion volume to the Sy- 
nopsis. The two volumes together consti- 
tute a complete library for Magistrates, and 
are indispensable for their clerks, and for 
attorneys practising before Magistrates." 
— Solicntort' Journal. 

" A new edition of a work of established 
authority. • • • This volume is a ne- 
cessary Supplement to Oke*s Synopsis ' — 
at least with magistrates, their clerks and 
parish officers. The compiler is entitled 
to say that it will be found the most com- 
prehensive body of forms in magisterial 
practice that has been published, and many 
more than the number comprised in all 
the published works en the subject. Its 
value is increased by its excellent arrange- 



ment ; whatever is wanted can be readily 
found— not the least virtue in a law book.*' 
•—Law Times. 

'"Each of the works forms a very thick 
volume octavo; that before us, in parti- 
cular, consisting of nearly 1,000 pages, and 
it is perhaps needless to add, are excellent 
companions to a Justice of the Peace out 
of Session^ as well as for other descriptions 
of persons for whose use they have been 
compiled."— Jttr»«. 

*• What Chitty's * Archbold' is to the 
common law practitioner, what DanielPs 
* Practice' was to Chancery men, what 
Davidson's 'Precedents' are to convey- 
ancers, such are Mr. Oke's works to those 
enga|[ed in magisterial duties. Can we 
use higher praise? If we could we would, 
because a reidljr genuine book of practice 
is beyond all price."— !<«» Magmune, 
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OKE'S TURNPIKE LAWS.— Second Sdition. 

The LAWS of TURNPIKE ROADS : comprising the 
\phoIe of the General Acts ; the Acts as to the Union of Trusts, for 
facilitating Arrangements with their Creditors; the interference of 
Railways and other Public Works with Roads ; their Non-repair, and 
enforcing Contributions from Parishes, (including also the Acts as to 
South Wales Turnpike Roads,) &c. &c, ; practically arranged, with 
Cases, Notes, Forms, &c. &c. By Gborge C. Okb, Author of 
"The Magisterial Synopsis" and ** The Magisterial Formulist," &c. 
Second Edition, with Cases and Statutes to Noveoiber, 1861. 12mo., 
18«. cloth. 



** Tn the * Synopsis* Mr. Oke is nniqne ; 
the plan was perfectly original, and he has 
DO competitor. In the lurnpike Law he 
is himself a competitor with others, who 
had previously pos«ession of the field. 
Kevertheless, so well has he executed his 
design that his volume has fairly taken 

Srecedence in the esteem of the profession, 
ecaose he has written it with the same 



industrious research and painstaking cor- 
rection which distinguished the * synop- 
sis.'"— £•» Times. 

** All Mr. Oke's works are well done, and 
his ' Turnpike Laws ' is an admirable speci- 
men of the class of books required for the 
8[uidance of magistrates andf legal practi- 
tioners in country districts.*'— <Si>/ict<0r«' 
Journal. 



••• 



OKE'S OAMB AND FISHERY LAWS.-Second Edltton. 

A HANDY BOOK of the GAME and FISHERY 
LAWS ; containing the whole Law as to Game, Licences and Certi- 
ficates, Poaching Prevention, Trespass, Rabbits, Deer,» Dogs, Birds 
and Poisoned Grain throughout the United Kingdom, and Private and 
Salmon Fisheries in England. Systematically arranged, with the Acts, 
Decisions, Notes, Forms, Suggestions, &:c. &c, . By George C. Oke, 
Author of ** I'/ie Magisterial Synopsis" &c. &c. Second Edition. 
12mo. 10s. 6(f. cloth. 

This Edition includes Chapters on the Scotch and Irish Game Laws, 
Property in Game, Suggestions for Amendment of the Laws, the 
Poaching Prevention Act, 1862, the Poisoned Grain Prohibition 
Act, 1863, &C. &c. 

Game Laws, Mr. Oke*s digest and inter- 
pretation of the various statutes will prove 
of great assistance."— ^Sran^orrf Mtreurp. 

Mr. Oke makes the laws easily com- 
prehended in all their bearings, so that the 
person requirin^r information will find it at 
once, and that m a condensed form. * * 
It ii a wurk that every sportsman would 
find useful, now that the season is before 
him and he is anxious to know how the law 
stands under the recent acts of parlia- 
ment."— £«//*« N«u Mtsstnger. 

** We recommend justices* landlords, and 
others whom it behoves to be well ac- 
auainted with the (iame Laws, to supply 
themselves with a copy of this work ; they 
will find every requisite information in a 
small space and in an intelligible form."— 
Candndgt CkronieU. 



** The work is carefully composed, and 
contains a full iaA%x.^*^SoUcitors* Joumal, 

** Care and industry are all that can be 
shown in such productions, and these qua- 
lities are generally shown in the present 
works. Mr. Oke's book takes a somewhat 
larger range than Mr. Peterson's, as it em- 
braces the late statute relating to the Sal- 
mon Fisheries."— ilfA«it«inN. 

" The plan of Mr. oke's Handy Book is 
a very plain and useful one. * * It wll 
be a most acceptable addition to the coun- 
try gentleman's library, and presents a most 
intelligible guide to the existing English 
laws on game and fish, brought down to 
the present time."— TA« lUld, 

" To sportsmen, as well as to those mapis- 
trates and professional gentlemen who are 
concerned in the admin isi ration of the 



24 



LAW MCORKS PUBLISHED BY 



WILLS ON EVIDBNCB^Fcmrth Bdltlon. 

AN ESSAY on ihe PRINCIPLES of CIRCUMSTAN- 
TIAL EVIDENCE. Illustrated by numerous Cases. By the late 
William Wills, Esq. Fourth Edition. Edited by his Son, Alfred 
Wills, Esq., Barrister at Law. 8vo. 10s. doth. 



OKB'B NEW OKIMINAL AOTB, 18«1. 

THE NEW CRIMINAL ACTS, 1861, with the Offences, 
Punishments and Procedure : whether Punishable Summarily or on 
Indictment; Alphabetically and Tabularly arranged. By George C. 
Ore, Author of the " Magisterial Synopsis." 8vo. 6s. cloth. 



1>REWRY'8 EQUITY PLEADER. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drewrt, Esq., of 
the Inner Temple, Barrister at Law. 12mo., 6s. boards. 

CoMTKNTS :~What Persons are entitlsd to kue in Equity, and in what manner to sne. 
—of the Modes of iBstitutiag a Sait in ^ quit^.— Of the Defence of Suits.— Of Pleas. 
~Of Answers.— Of Amended Bills.— Of Revivor and Suwlemental Bills.— Of Inter- 
locatory Applicatious— Of the Proceedings on going into fivideuce.— Of Appeals. 
—Conciasion.— Appendix of Precedents. 

*' Mr. Drewry will be remembered by he describes the principles and general 

many as the aiUhor of the very popular rules of Equity Pleading. It will be found 

and excellent treatise on the Practice in of great utility, as introductory to the more 

Equity. He has uow contributed to the elaborate treatises,orto refresh the memory 

library of the lawyer another work of after the study of the larger books."^jLM» 

equal value, written for younger members 37mmm. 
ot the profession and for students, in which 



WILLIAMS ON PLBADINO AND PRACTICB. 

An INTRODUCTION to the PRINCIPLES and 
PRACTICE of PLEADING in the SUPERIOR COURTS of 
LAW, embracing an outline of the whole Proceedings in an Action 
at Law, on Motion, and at Judges' Chambers; together with the Rules 
of Pleading and Practice, and Forms of all the principal Proceedings. 
By Watkin Williams, of the Inner Temple, Esq., Barrister at Law. 
8vo. 128. cloth. 



8 



Mr. Williams hss undertaken a work re- 
uiring great care in its treatment ; but we 
lave no hesitation in saying that he has 
brought to bear on his task powers of ar- 
rangement and clearness of expression of 
no ordinary character^ and has produced 
a work creditable tu himself and useful to 
the Profession. For the Student especially 



the book has features of peculiar value, 
it is at the same time scieuti6c and prac- 
tical, and throughout the work there is a 
judicious union of general principles with 
a practical treatment of the subject, illus- 
trated by forms and examples of the main 
proceedings."— JariV/. 
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PHILLIPS'S LAW or LUNACY. 

THE LAW CONCERNING LUNATICS, IDIOTS, 
and PERSONS of UNSOUND MIND. By Charles P. Phillips, 
M.A., of Lincoln's Inn, Esq., Barrister at Law. Post Svo., 18s. 
cloth. 

'*Mr. Phillips has, in hto very com- present law, as well as the practice, 

plele, elaborate and useful ▼olume, pre. relating to lunacj."— T— ^ ' - --" 

sented us witli an excellent rUw of the Rtwiem, 



SCRIVEN ON COPYHOLDS.~-Foiirtl& Editioii. 

A TREATISE on COPYHOLD, CUSTOMARY 
FREEHOLD, and ANCIENT DEMESNE TENURE ; with the 
Jurisdiction of Courts Baron and Courts Leet. Also an Appendix 
containing Rules for holding Customary Courts, Courts Baron, and 
Courts Leet; Forms of Court Rolls, Deputations, and Copyhold As- 
surances, and Extracts from the relative Acts of Parliament By 
John Scriven, Serjeant at Law. The Fourth Edition, embracing 
all the authorities to the present period, by Henrt Stalman, Esq. 
of the Inner Temple, Barrister at Law. Two Vols, royal 8to. 21, \0s, 
boards. 



PARKINSON'S COMMON LAIXT CHAMBER PRACTICE. 

A HANDY BOOK for the COMMON LAW JUDGES' 
CHAMBERS. By Geo. H. Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. ]2mo. 7s. cloth. 



** For this task Mr.PaxIciuson is eminently 
qualified.*'— Jtirif/. 

** Jt is extremely well calculated for the 
purpose for which it is inteuded. So much 
work is now dooe io Common Law Cham- 
bers by junior clerks that such a little 
treatise is much wanted. Mr. Parkinson 
hss performed his task skilfully and with 
care. — botieUor$* Joumml. 

'* The practice in Chambers has become 
sufficiently importsnt to call for a treatise 
devoted to it, nor could a more competent 
man for the task have presented himself 



than Mr. Parkinson, whose great experience 
as well as intelligence have long placed 
him io the position of an authority on all 
matters appertaining to this peculiar but 
▼ery extensive branch of Common Law 
Practice.'*— X«» Timut, 

** 'fhere is much that would prove very 
useful to the practitioner in Mr. Parkinson's 
compilation, aud whicht so far as we are 
aware, is not to be found in any other book 
collected with equal conciseness.'*— X«» 
MmgmM$n0 mmd Rnitm. 
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OLBN'S ZJiW OF HIGHDirAYS. 

A TREATISE on the LAW of HIGHWAYS: con- 
taining the whole of the Statute Law and the Decisions of the 
Courts on the Subject of Highways, Public Bridges and Public Foot- 
paths, including the Act for the better Management of Highways, 
25 & 26 Vict. c. 61, the Law of Highways in Districts under Local 
Government Boards, the South Wales Highway Act, 1860, and an 
Appendix of Statutes. By W. Cunningham Glen, Esq., Barrister- 
at-Law. 12mo. lOs. 6d, cloth. 



** We may safely say that Mr. 01en*s 
Work will be extremely asefal to all who 
have any coocem with the Law of high- 
ways." — Lmw Chronicle, 

''^Those who have need of information 
on the Law as it is, conld not resort to a 
more tro»tworthy adviser than this Work 
of Mr. Glen. It is conveniently arranged 
and capitally, because copioosly, indexed." 
^Law Times. ' .. , ' 

** Mr. Glen undertook a Work Chat was 



really required not only by the profession 
bat by a large class of persons interested 
in the Law of Highways, and Mr. Glen's 
official position has no doubt qualified him 
peculiarly to discharge such a task with 
efficiency. Mr. Glen has succeeded in 
what he here proposes, and his Treatise 
will be indispensable to all practitioners 
interested in the Law of H^hways."— &- 
lidtort' JournaJ, 



OIiEN'8 &AW OF FUBUO HBALTH.— Third Edition. 

A TREATLSE on the LAW relating to PUBLIC HEALTH 
and the LOCAL GOVERNMENT of TOWNS, including the Law 
relating to the Removal of Nuisances injurious to Health, and to the 
Prevention of Diseases, with Statutes and Cases. By W. Cunning- 
ham Glen, Esq., Barrister at Law. 12mo. 18(. doth. 



GLEN'S POOR ImAVT B0AR1> ORDERS. 

The General CONSOLIDATED and other ORDERS 
of the POOR LAW COMMISSIONERS and of the POOR LAW 
BOARD, together with the General Orders relating to Poor Law of 
Accounts, the Statutes relating to the Audit of Accounts, Appeals and 
the Payment of Debts, with Explanatory Notes elucidating the Orders, 
Tables of Statutes, Cases and Index. By W. Cunningham Glen, 
Esq., of the Middle Temple, Barrister at Law, and of the Poor Law 
Board. 12mo. 12s, cloth. 



OLEN'S POOR LAW STATUTES. 

The STATUTES in FORCE relating to the POOR, 
PAROCHIAL UNIONS and PARISHES; from the earliest Period 
to 26 & 27 Vict.; together with a Synopsis of the Decisions of the 
Superior Courts on the Subject of the Poor Laws during that Period. 
By W. Cunningham Glen, Esq., of the Middle Temple, Barrister at 
Law, and of the Poor Law Board. 2 vols. 8vo. 1/. I9s. cloth. 
*«* The second volume containing the Statutes and Cases from 1857 
to 1803 may be had separately, price 18«. cloth. 
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WZ6RAM ON l^IZaLS.— Fourth Bditton. 

An EXAMINATION of the RULES of LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION of W4LLS. By the Right Hon. Sir James Wigram, 
Knt. The Fourth Edition prepared for the press, with the sanction 
of the learned Author, by W. Knox Wigram, M.A., of Lincoln's 
Inn, Esq., Barrister at Law. 8vo. 1 Is, cloth. 

qnently give additional support, and in 
some iostaoces an extension to the original 
text/'— £^B> Ckronich, 

** Cnderstood as general gnides, the 
propositions established by Sir James 
wigram *< book are of the highest value. 
But whatever view may be entertained, 
the book is one which will always be 
highly prised, and is now presented in 
a very satisfactonr shape, thanks to the 
industry and intelligence displayed in the 
notes by the present editor."— &>/»ctW#' 
Journal mnd Rtporttr, 



** Tn the celebrated treatise of Sir James 
Wigram, the rules of law are stated, dis- 
cussed and explained in a manner which 
has excited the admiration of every judge 
who has had to consult it.** — Lord hinirs- 
dooHt in a Privy Council Judrmtntt Julu 
Btk, 1858. 

" There can be no doubt that the notes 
of Mr. Knox Wigram have enhanced the 
value of the work, as affording a ready 
reference to recent cases on the subjects 
embraced ox arising out of Sir James 
Wigram's propositions, and which fre- 



BTROUD'S COUNTY COURT PRACTICE IN BANKRUPTCY. 

COUNTY COURT PRACTICE IN BANKRUPTCY: 
showing the Jurisdiction of the County Courts and the Powers and 
Duties of their Officers, and practically stating, for Practitioners, the 
Procedure for and against the Bankrupt in the County Courts ; with 
an Appendix of Rules and Orders applicable thereto, and official and 
originiu Forms, &c. By Frederick Stroud. 12mo. 5s. 6^^. cloth. 



"Of the numerous text books which the 
Pankruptcy, Act of la&t session has called 
forth, this is the first which is devoted to 
the practice in bankruptcy of the County 
Courts, and we have no hesitaiion in say- 
ing, that, in respect of method and research, 
it IS by far the most creditable of them all. 
On the whole, we are seldom able to give 
such unqualified praise as this little manual 
deserves. It is evidently the careful pro- 
duction of a sound lawyer and skilful 
writer. Certainly, no book i elating to the 
N ew Bankruptcy Act which has vet been 
issued, exhibits so much of good faith and 
real labour in its authorship as the one now 
before us, and we have no doubt it will long 



remain lA« book in County Court Practice 
in Bankruptcy for county practice."— &/!- 
eitort' Journal, 

** A practical little volume designed for 
the special use of the County Courts. A 
volume which supplies a requirement in 
the County Courts, though it must not be 
considered as a substitute for any formal 
treatise on the law of bankruptcy ; it is only 
what it is designed to be, a summary of 
bankruptcy practice in the County Courts : 
as far as it goes, it is a very creditable and 
useful production."— £«v Times, 

" it IS a useful practical guide, written 
with care and knowledge of the subject.**— 
Jurist, 



FRY'S SPECIFIO PBRFORMANOE OF OONTRACTS. 

A TREATISE on the SPECIFIC PERFORMANCE 
of CONTRACTS, including those of Puhlic Companies. By Edward 
Fry, B.A., of Lincoln's Inn, Esq., Barrister at Law. 8vo. 16s. cloth. 



'* Mr. Fry*s work presents in a reason- 
able compass a large quantity of modem 
learning on the subject of contracts, with 
reference to the common remedy by specific 
performance, and will thus be acceptable to 
the profession generally."— £av Ckronielo, 

" i'here is a closeness and clearness in 
its s^le, and a latent fulness in the expo- 
sition, which not only argue a knowledge 



of the law, but of those varying circum- 
stances in human society to which the law 
has to be applied."— •^cfafor. 

" Mr. Fry s elaborate essay appears to 
exhaust the subiect, on which he has cited 
and brought to Dear, with great diligence, 
some 1.500 eases, which include those of 
the latest reports."— Z«» Magatino and 
Revitw, 
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The NEW PRACTICE of the HIGH COURT of ADMI- 
RALTY of ENGLAND ; with the Rules of 1S59, and a Collection 
of Original Forms, and Bills of Costs, &c. By Henry Charles 
CooTE, F.S.A.,one of the Examiners of the High Court of Admiralty 
of England, Author of "The Practice of the New Court of Probate/' 
** The Practice of the Ecclesiastical Courts," &c. 8vo. 12«. cloth. 



*' Mr. Coote has promptly entered the' 
new 6eld thas opened to aim, ud laid the 
firat modem book on the subject before the 
new comers. He has the great advantage 
of experience, as he has been long a prac- 
titioner in the Court as a proctor.**— Lm» 
Tiwui. 



** It is a Ter7 excellent and complete 
production."— Law Ckrmucle. 

** The work before us is characterised 
by lucid arrangement of the subject-mat- 
ter, as well as by a constant appreciation 
of what suits the convenience of practi- 
tioners."— &/tc«Mr«* Journal, 



ROUBB'B PRACTZCAIa CONVEYANCBR.— Second Editton. 

The PRACTICAL CONVEYANCER, a companion to 
ROUSE'S PRACTICAL MAN, giving, in a mode combining facility 
of reference with general utility, upwards of Four Hundred Precedents 
of Conveyances, Mortgages, and Leases ; a Collection of Miscellaneous 
Forms;- and (added in the present edition) Forms of Settlement and 
Separation Deeds. By Rolla Rouse, Esq., of the Middle Temple, 
Barrister at Law, author of *' The Practical Man," &c. &c. &c. Second 
Edition, greatly enlarged. In 2 vols. 8vo. 26$. cloth. 



" The work has been materially enlarged, 
expanded indeed into two voittmes, ana 
the references throughput have been care- 
fully verified and tested. We entertain 
no sort of doubt that * The Practical Con- 
veyancer' will, in itspresentiniproved form, 
be acceptable to and appreciated by the 
profession."— Zav Magatin* and Review. 

" The work now consists of two volumes, 
the second containing the clauses, and the 
first is confined lo the outline forms. This 
is a very imix>rtant practical improvement. 
as the two volumes can thus be readily used 
without any necessity of shutting up either 
whilst referring to the outlines or the 
clauses* It may truly be said to offer 
more facilities to the draughtsman than any 
other work comprising Conveyancing Pre- 
cedents. Mr. House's work is one which 
an intelligent clerk may readily adapt to 
any required draft."— iCffv Chronicle. 

' It IS but justice to Mr. Rouse to say, 
that although he has added largely to the 
bulk of his work, he has done so legiti- 
mately, by increasing the number of Pre- 
cedents. The changes are decided im- 
provements. 'Ilie arrangement is extremely 
convenient. If the first edition found fa- 
vour with the profession, much more is 
this second edition entitled to their re- 
gard."— X^v 'l^me*. 

" It is not often in these days, when so 
much has been already written and so 
much more is being constantly poured 



from the press, that one comes across a 
book that can in any sense be called ori- 
i^nal. Mr. Rolla Rouse is, however, en- 
titled to whatever credit is implied in this 
epithet, for except so far as he has bor- 
rowed from himself, and developed in a 
new field the idea first embodied 'in the 
well known * Practical Man,' there is 
nothing in legal literature that bears the 
faintest resemblance to the ' Practical 
Conveyancer.' Ihere is this special ad- 
vantage in Mr. Rouse's thoroughly sys- 
tematic arrangement, that it is oossible to 
get at home with his precedents much 
more quickly than with aav other work of 
the kind. Altogether the nook strikes us 
as a very effective labour-saving machine, 
and one that wi H be found of especial value 
to practitioners, the extent of whose busi- 
nesH compels them to delegate a good deal 
of their conveyancing to clerks, who need 
some little preliminary instruction to en- 
able them to set about a complicated draft 
in the right war. The book in short de- 
serves its title, and may .we think, be relied 
on as a really Practical Conveyancer."— 
Solicitors* Jommal and Reporter. 

" This is a new and materially improved 
edition in two vols, of a work whose prac- 
tical utility we had occasion to notice two 
years ago. We think it well adapted not 
only for an aid to the practitioner, but also 
as a guide to the student of practical con- 
veyancing."— Z«fir/e««n. 
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Orant*8 Law of Corporations in OeneraL A Practical 

TREATISE on the LAW of CORPORATIONS in GENERAL, 
as well Aggregate as Sole ; including Municipal Corporations, Rail- 
way, Banking, Canal and other Joint-Stock and Trading Bodies, 
Dean and Chapters, Universities, Colleges, Schools, Hospitals, with 
qu(ui Corporations aggregate, as Guardians of the Poor, Church- 
wardens, Churchwardens and Overseers, &c., and also Corporations 
sole, as Bishops, Deans, Canons, Archdeacons, Parsons, &c. By 
James Grant, Esq., of the Middle Temple, Barrister at Law. 
Royal 8vo. 26s. boards. 

Fiilling*8 Practical Compendium of the Law and Usage 

of MERCANTILE ACCOUNTS ; describing the various Rules of 
Law affecting them, the ordinary Mode in which they are entered 
in Account Books, and the various Forms of Proceeding, and Rules 
of Pleading, and Evidence for their Investigation, at Common Law, 
in Equity, Bankruptcy and Insolvency, or hy Arbitration. With a 
SUPPLEMENT, containing the Law of Joint Stock Companies' 
Accounts, under the Winding-up Acts of 1848 and 1849. By 
Alexander Pulling, Esq. of the Inner Temple, Barrister at Law. 
12mo. 95. boards. 

Oray*8 Treatise on the Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at West- 
minster. By John Gray, Esq., of the Middle Temple, Barrister at 
Law. 8vo. 21s. cloth. 

*•* This Work embraces the whole modern Imw and Practice of Costs, incladinc the 
important provisions of the Common Law Procednre Act and Rules, 18S£» and the 
recent Statutes affecting the Jurisdiction of the County Courts. 

Coote's Practice of the Ecclesiastical Courts, with Forms 

and Tables of Costs. By Henrt Charles Coote, Proctor in Doctora* 
Commons, &c. One thick Vol. 8vo. 285. boards. 

The Sonth Australian System of Conveyancing by Begis- 

TRATION of TITLE ; with Instructions for the Guidance of Par- 
ties Dealing, illustrated by Copies of the Books and Forms in use in 
the Land Titles Office. By Robert R. Torrens. To which is added 
the South Australian Real Property Act, as Amended in the Sessions 
of 1858. With a copious Index. By Henrt Gawler, Esq., Bar- 
rister, Solicitor to the Land Titles Commissioners, 8vo. 4«. half 
cloth. 
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Keyser on fhe Law relating to TransaotioiLs on the 

STOCK EXCHANGE, ^y Hbmry Ketsbr, Esq., of the Middle 
Temple, Barrister at Law. 12mo. 8«. cloth. 

The Laws of Barbados. (By Authority.) Boyal Svo. 

21 1. cloth. 

Seymour yersuB BntterwortL A fiQl and verl&atim Report 

of this celebrated Action for Libel, as contained in No. 28 of the Law 
Magazine and Review. Price 5«. 

Pearoe*8 Ouide to the Bar and Inns of Conrt— A Onide 

to the Inns of Court and Chancery; with Notices of their Ancient 

Discipline, Rules, Orders and Customs, Readings, Moots, Masques, 

Revels and Entertainments, including an account of the Eminent Men 

of the Honorable Societies of Lincoln's Inn, the Inner Temple, the 

Middle Temple and Gray's Inn, &c. : together with the Regulations 

of the Four Inns of Court as to the Admission of Students, Keeping 

Terms, Lectures, Examination, Call to the Bar, &c, &c. &c. By 

Robert R. Pbarce, Esq., of Gray's Inn, Barrister at Law. 8vo. 

8t. cloth. 

%* The chapters Keating to the Admission of Students, the Manner of Keeping 
Terms, the ^System of Legal Education, and the Calling of Students to the 
Bar, have heen corrected in accordance with the latest Regulations of the 
Four Inns of Ck>urt. 

Oke'8 Improved System of Solicitors* Book-keeping, prac- 
tically exemplified by a Year*s supposed Business, with Directions for 
Posting, Balancing, Checking, &c. Adapted to small, moderate and 
large Offices; to Partnership and Sole Concerns. By George G. 
Oke, Author of " The Magitierial Synopm" and " The Magisterial 
Formulist." 8vo. 5«. cloth. 

Archer^s Index to the TTnrepealed Statutes connected 

with the Administration of the Law in England and Wales, com- 
mencing with the Reign of William the Fourth and continued up to 
the dose of the Session 1850. By Thomas G. Archeb, Solicitor. 
8vo. 5». boards. 

Greening^*s Forms of Declarations, Pleadings and other 

PROCEEDINGS in the Superior Courte of Common Law, with the 
Common Law Procedure Act, and other Statutes ; .Tahle of Officers' 
Fees ; and the New Rules of Practice and Pleading, with Notes. By 
Hbnrt Greeniko, Esq., Special Pleader. Second Edition. 12mo. 
10s. 6d. hoards. 
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Earners Laws of the Customs, consolidated by direction 

of -the Lords Commissioners of her Majesty's Treasury (16 & 17 
Vict. caps. 106 & 107); with a Commentary containing Practical 
Forms, Notes of Decisions in Leading Customs Cases, Appendix of 
Acts; also a Supplement for 1854, containing a Commentary on the 
three Acts (17 & 18 Vict caps. 28, 29 and 122), and a Summary 
of the existing Duties and a copious Index. By Felix John Hambl, 
Esq., Solicitor for her Majesty's Customs. 1 vol. royal 8vo. 16s, cloth. 

Brandt's Treatise on the Law, Practice and Procednre 

of DI VORCE and MATRIMONIAL CAUSES under the Act 20 & 
21 Vict. c. 85 ; containing the Act, also the Rules, Orders, and Forms 
issued thereunder ; together with Precedents. By William Brandt, 
of the Inner Temple, Barrister at Law. 12mo. 7<. 6d, boards. 

Browne's Practical Treatise on Actions at Law, em- 
bracing the subjects of Notice of Action; Limitation of Actions; 
necessary Parties to and proper Forms of Actions, the Consequence 
of Mistake therein ; and the Law of Costs with reference to Da* 
mages. By Rowland Jat Browne, Esq., of Lincoln's Inn, Special 
Pleader. 8yo. 1 6s, boards. 

O'Dowd^s New Practice of the Court of Chancery, as 

regulated by the Acts and Orders for the Improvement of the Juris- 
diction of Equity, 15 & 16 Vict c. 86; for Abolishing the Office of 
Master, 15 & 16 Vict. c. 80; and for Relief of the Suitors, 15 & 16 
Vict. c. 87 i with Introduction, Notes, the Acts, the Orders, and a 
copious Index. By James O'Dowd, Esq., Barrister at Law. Second 
Edition, corrected, greatly improved, and with the decisions. 12mo. 
7s, 6d, boards. 

Chinning*s Practical Treatise on the Law of Tolls; and 

therein of Tolls Thorough and Traverse ; Fair and Market Tolls ; 
Canal, Ferry, Port and Harbour Tolls ; Turnpike Tolls ; Rateability 
of Tolls; Exemption from Tolls; Remedies and Evidence in Actions 
for Tolls. By Frederick Gunning, Esq., of Lincoln's Inn, Barrister 
at Law. 8vo. 9s. boards. 

Baker's Practical Compendium of the Accent ^'Statutes, 

CASES, and DECISIONS affecting the OFFICE of CORONER, 
with Precedents of Inquisitions, and Practical Forms. By William 
Baker, Esq., one of the Coroners for Middlesex. 12mo. 7s, cloth. 
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ftnain and Holroyd^s Hew System of Common Law Pro- 

CEDURE according to the COMMON LAW PROCEDURE ACT, 
1852. By J. R. Quain, of the Middle Temple, Barrister at Law, 
and H. Holrotd, of the Middle Temple, Special Pleader. 12mo. 
7i. 6d. cloth. 

Hertslet*8 Complete Collection of the Treaties and Con- 
ventions, and Reciprocal Regulations, at present subsisting between 
Great Britain and Foreign Powers, and of the Laws, Decrees, and 
Orders in Council concerning the same, so far as they relate to Com- 
merce and Navigation, Slave Trade, Post Office Communications, Copy- 
right, &c., and to the Privileges and Interests of the Subjects of the 
High Contracting Parties ; compiled from Authentic Documents. , By 
Lewis Hertslet, Esq., Librarian and Keeper of the Papers, Foreign 
Office. Vols. 1 to 10, 8vo. Ill, 5<. boards. 

Pothier's Treatise on the Contract of Partnership. 

Translated from the French, with Notes, by O. D. Tudor, Esq., Bar- 
rister at Law. 8vo. 5t, cloth. 

Francillon's Law Lectures. Second Series. Lectnres, 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
James F-rancillon, Esq., County Court Judge. Second Series. Svo., 
Bi, cloth. 

By the tame Author, LECTURES, ELEMENTARY and 
FAMILIAR, on ENGLISH LAW. First Series. 8vo., Bs. cloth. 



500 QUESTIONS on the FIRST and SECOND SERIES of 
FRANCILLON'S LAW LECTURES. By C. W. Grant, Solicitor. 
8vo., It, cloth. 

Norman's Mannal of the New Patent Law. A Treatise 

on the LAW and PRACTICE relating to LETTERS-PATENT for 
INVENTIONS, as altered and amended by Statutes 15 & 16 Vict. 
c. 83, and 12 & 13 Vict. c. 109, with the New Rules of Practice in 
the Offices of Commissioners of Patents, and in the Petty Bag Office 
in Chancery, and all the Cases down to the time of publication. By 
John Paxton Norman, M.A., of the Inner Temple, Barrister at Law. 
Post 8vo. 7t, 6d, cloth. 
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The Law Student's Guide ; oontaining an Historical Trea- 
tise on each of the Inns of Court, with their Rules and Customs 
respecting Admission^ Keeping Terms, Call to the Bar, Chambers, 
&c.. Remarks on the Jurisdiction of die Benchers, Observations on 
the Study of the Law, and other useful Information. By P. B. Leioh, 
Esq., of Gray's hin. Barrister at Law. 12mo. 6s. boards. 

A Treatise on the Law of Sheriff, with Practical Forms 

and Precedents. By Richard Clarke Sewell, Esq., D.C.L., Bar- 
rister at Law, Fellow of Magdalen College, Oxford. 8vo. 11. Is. 

Dwyer's Militia Laws and Segul^tions. A Compendium 

of the PRINCIPAL LAWS and REGULATIONS relating to the 
MILITIA of GREAT BRITAIN and IRELAND. By Edward 
DwYER, B.A., of Lincoln's Inn, Esq., Barrister at Law. 12mo. 5s, 6d, 

Warren's Manual of the Parliamentary Election Law of 

the UNITED KINGDOM, with reference to the Conduct of Elec- 
tions, and the Registration Court; with a copious Index, and all thd 
Statutes and Decisions down to 1857. By Samuel WarreNj^^.C.L., 
Q.C. One thick volume, royal 12mo. 25s. cloth. 

Warren's Manual of the Law and Practice of Election 

COMMITTEES, being the concluding portion of a *< Manual of 
Parliamentary Election Law." By Samuel Warren, D.C.L.^ Q.C. 
Royal I2mo. 15s. cloth. 

Drainage of Land: How to procure Outfalls hy Hew 

Drains, or the Improvement of Existing Drains, in the Lands of an 
Adjoining Owner, under the Powers contained in Part III. of the Act 
24 & 25 Vict, cap. 133, 1861 ; with Explanations of the Provisions, 
and Suggestions for the Guidance of Landowners, Occupiers, Land 
Agents and Surveyors. 'By J. Wm. Wilson, Solicitor. 

Feame's Chart, Historical and Legigraphical, of Landed 

Property in England, from the time of the Saxons to the present ^ra, 
displaying at one view the Tenures, Modes of Descent and Power of 
Alienation of Lands in England at all times during that periods On a 
sheet, colored, 6«. ; on a roller, 8«. 

A General Catalogue of all Modem Law Works now on 

Sale by Messrs. Butterworth, with a Chronological List of all the 
Reports from the earliest Period to the present Time, and an Index of 
Subjects for convenience of reference : intended as a Guide to Pur- 
chasers. 8vo. 1«. sewed. (Gratu to Purehoiert.) 
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HOUSE OF ZiORDft BBF0RT8. 

The HOUSE of LORDS CASES on Appeals, Writs of 
Error and Claims of Peerage. By Charlei Clark, Esq., of the 
Middle Temple, Barrister at Law, Reporter by appointment to the 
House of Lords. 

Vols. I. to IX. and Vol. X. Parts I., II. and III., containiDg all the Cases 

decided from 1847 to 1864. 

(TKetB Repitrti will be regularly eontinued,) 



8WABBY AN l> TRISTRAIC'B 
PROBATE, DIVORCE AND MATRIMONIAIi CAUSES 

REPORTS. 

REPORTS of CASES decided in the COURT of PRO- 
BATE and in the COURT for DIVORCE and MATRIMONIAL 
CAUSES. By Dr. Swabey, D.C.L., Advocate, and Barrister at Law 
of Gray's Inn, and Dr. Tristram, D.C.L., Advocate in Doctors' 
Commons, and of the Inner Temple. Vols. I. and 1 1., and Vol. III. 
Parts I., II. and III., containing all the Cases at present decided. 
Price 6/. 13<. 6d. sewed. 

«. {Theu Reports will be regularly continued,) 



DR. ROBINSON'S NEW ADMIRAIiTY REPORTS. 

REPORTS of CASES argued and determined in the 
HIGH COURT of ADMIRALTY, commencing with the Judg- 
tnents of the Right Honourable Stephen Lushington, D.C.L. By 
William Robinson, D.C.L. Advocate. 

Vols. I. and II., and Vol. III. Parts I. and II. containing Cases decided 
from Michaelmas Term, 1833, to Trinity Vacation, 1860. 41, 7«. 6d. 
sewed* 



SWABEY'S ADMIRALTY REPORTS. 

REPORTS of CASES determined in the HIGH COURT 
of ADMIRALTY, from Michaelmas, 1855, to Michaelmas, 1859. 
By M. C. Merttins Swabey, D.C.L., of Doctors' Commons, and 
of Gray's Inn, Barrister at Law. Complete in 1 Vol. containing 
3 Parts. Price 34s. sewed. 



VERNON IiUSHINGTON'S ADMIRALTY REPORTS. 

REPORTS of CASES determined in the HIGH COURT 
of ADMIRALTY of ENGLAND, and on APPEAL to the PRIVY 
COUNCIL. By Vernon Lushington, Esq., Barrister at Law. Com- 
plete in 1 volume, containing cases from 1859 to 1 863. Price 2/. 10<. 
sewed. 

{These Reports are in immediate continuation of tlie Series by Dr» Swabey, 
and will be regularly contimied by Messrs. Lushington 8f Butt.) 
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Hunter's Eementary View of a Suit in Eqxlity.— Third 

Edition. By G. W. Lawkancjb, Esq., M.A., of Lincoln's Inn, Banister Kt Law. 
In Post Svo. 

The Practice of Conveyancing ; . with an Appendix of Forms and 

Precedents. By W. Whittakbb Bab&t, Esq., of Lincoln's Inn, Baxrister at 
Law. In one vol. 8vo. 

Principles of Xk^nity Drafting; with Precedents and Notes. — By 
Hubert Lewis, Esq., Barrister at Law, Author of "Principles of Conveyancing." 
In Post Svo. 

Lewis's Election Mannal.--THiRD Edition, in 12mo. 

Grant's Law of Bankers and Banking.—SEcoND Edit. In 8vo. 
A Treatise on the Law of Wreck and Salvage.— By James 

O'Down, Esq., of Gray's Inn, Barrister at Law, and Assistant Solicitor for the 
Merchant Shipping Department of the Customs. 

Fisher on the General Law of Mortgage and other Securities 

upon Property, including the subject of Priority. Second Edition. In one 
vol. Royal Svo. 

A Collection of Mortgage Precedents and Decrees; intended 

as a Companion Work to the General Law of Mortgage. By W. R. FiSHBE,-E8q., 
of Lincoln's Inn, Barrister at Law. In 1 vol. Royal Svo. 

A Treatise on the Law of Criminal Procedure.— By James 

Edward Davis, Esq., Barrister at Law, and James Hemp, Esq., Clerk to 
the Court of Criioinal Appeal. In 1 vol. Svo. 

An Abridgment of Boman Law: cWeHy taken from Dr. 

Wamkoenig's " Institutiones Juris Roman! Privati," with Notes. By James 
Stsphem, LL.D., of the Middle Temple, Barrister at Law. In 12mo. 

The Practice of the Conrt for Divorce and Matrimonial 

Causes; to which will be added the Practice of the Court of Probate in Conten- 
tious Business only. By Thomas Hutchiksow Tristram, D.C.L., Advocate in 
Doctors' Commons, and of the Inner Temple. In Svo. 

A Selection of Equity Maxims, Classified and Illustrated. By 
^Joseph Napier Hiogins, Esq., of Lincoln's Inn, Barrister at Law. In Svo. 

Oke's Magisterial Laws of London.— in owe small vol. i2mo. 
Gael's Legal and General Composition.— 2nd Edition. IdSvo. 
Lnshing^n & Butt's Admiralty B.eport8.— Vol. i. Part i. 
Clark's House of Lords' Cases.— Vol. x. Part iv. 
Swabey and Tristram's Probate a^d Divorce Beports.— 

Vol. III. Part IV. 

Law Magazine and Beview for February.— No. 86, United 

New Series. 



THE LAW KAOAZIHE AHD LAW BZVIEW. 

(NEW SERIES.) 
The two QuARTERLr oroans of the Legal Public, and of those con- 
cerned in tbe adminittroiioa and enactment of Ihe Lawa of the United 
Kingdom, hare, tince May, 1S56, with great advantage, been Bmalga- 
mated under one management— that of the Editor of the Lat Maqa- 
ziHE. From that time to the present, ic haa been (he endeavour of the 
publiafaen to redeem the pledge then given, that this periodical ehould 
be rendered worth; of the luppon of the practising lawyer — whether 
barruler or lolicitoT— of the jurist, the legialalor, and the magialnite. 
FublUhtd Quarterly in Pebbuart, Hat, Adoust & Noveubeb, of St. 

No. SS, tfike Unilti Iftv Stria, ptilUIU-l In HoTWHa, cmtoJH.— 
I. Law PrKcdura.— ). Crlmlnil Pcoceedlngi In PiinM LIIk1,~3. RttponitblUtT 
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